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In accordance with Commission
policy, subject matter listed above, not
disposed of at the scheduled meeting,
mav be carried over to the agenda of the

ywing meeting.
CONTACT PERSON FOR MORE INFORMATION:
na R. Koehnke, Secretary, (202)
05-2000.
issued: June 23, 1994,
Ponna R. Koehnke.
Secretary.
|FR Doc. 94-16123 Filed 6-28-94; 5:04 pm]
BILLING CODE 7020-02-P

NATIONAL FOUNDATION ON THE ARTS AND
THE HUMANITIES

INSTITUTE OF MUSEUM SERVICES

summARY: This notice sets forth the
agenda of a forthcoming meeting of the
National Museum Services Board. This
notice also describes the functions of
the Board. Notice of this meeting is
required under the Government through
the Sunshine Act (Public Law 94-409)
and regulations of the Institute of
Museum Services, 45 CFR 1180.84.

TIME/DATE: 9:00 a.m. to 3 p.m.—Friday—
July 22, 1994.

STATUS: Open.

ADDRESS: Nancy Hanks Center at the
0ld Post Office Pavilion, 1100
Pennsylvania Avenue, NW., Room 527,
Washington, DC 20506, 202/606-8536.

FOR FURTHER INFORMATION CONTACT: Elsa
Mezvinsky, Special Assistant to the
Director, Institute of Museum Services,
1100 Pennsylvania Avenue, NW., Room
510, Washington, DC 20506—(202) 606-
8536.

SUPPLEMENTARY INFORMATION: The
National Museum Services Board is
established under the Museum Services
Act, Title II of the Arts, Humanities, and
Cultural Affairs Act of 1976, Public Law
94-462. The Board has responsibility for
the general policies with respect to the
powers, duties, and authorities vested in
the Institute under the Museum Services
Act.

The meeting of Friday, July 22, 1994
will be open to the public.

If you need special accommodations
due to a disability, please contact:
Institute of Museum Services, 1100
Pennsylvania Avenue, NW.,
Washington, DC 20506—(202) 606—
8536—TDD (202) 606-8636 at least
seven (7) days prior to the meeting date.

NATIONAL MUSEUM SERVICES BOARD:

July 22, 1994—Meeting Agenda

1. NMSB Chairman’s Report and Approval of
Minutes from April 21, 1994 Meeting
II. Guest Address to the Board
ITI. Agency Director's Report
IV. Agency Agenda Reports: Programs
V. Agency Agenda Reports: Appropriations/
Reauthorization
VI. Agency Agenda Reports: Legislative
Other/Public Affairs
Dated: June 21, 1994.
Linda Bell,
Director of Policy, Planning and Budget,
National Foundation on the Arts and the
Humanities, Institute of Museum Services.
[FR Doc. 94-16122 Filed 6-28-94; 5:03 pm]
BILLING CODE 7036-01-M
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Rule Concerning Disclosures Regarding
Energy Consumption and Water Use of
Certain Home Appliances and Other
Products Required Under the Energy
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FEDERAL TRADE COMMISSION
16 CFR Part 305

Rule Concerning Disclosures
Regarding Energy Consumption and
Water Use of Certain Home Appliances
and Other Products Required Under
the Energy Policy and Conservation
Act (“Appliance Labeling Rule”)

AGENCY: Federal Trade Commission.
ACTION: Final rule.

SUMMARY: The Federal Trade
Commission (“Commission”)
announces amendments to 16 CFR Part
305, hereinafter referred to as “the
Appliance Labeling Rule’ or “the Rule”.
The Commission initiated this
rulemaking to address issues raised by
Commission staff and interested parties
during the course of rule enforcement
since 1980. Some amendments are to
the format of the required EnergyGuide
labels. Other amendments will require
product-specific labels on furnaces; give
furnace manufacturers the option of
disclosing additional energy usage
information on fact sheets or in an
industry directory; modify the sub-
categories used in connection with the
ranges of comparability for certain
products; require the disclosure of
different energy usage descriptors for
some product categories; change the
specifications for label adhesion
strength; and modify the Rule in certain
other minor respects.

EFFECTIVE DATE: December 28, 1994.

FOR FURTHER INFORMATION CONTACT:
James Mills, Attorney, 202-326-3035,
Enforcement Division, FTC,
Washington, D.C. 20580.

SUPPLEMENTARY INFORMATION:
L. Introduction

On March 5, 1993, the Commission
published a Notice of Proposed
Rulemaking (‘‘the 1993 NPR”)
proposing changes to the Rule.! Some of
the Commission’s proposals in the 1993
NPR were based on comments
submitted in response to an earlier
Notice of Proposed Rulemaking
published on June 13, 1988 (“the 1988
NPR"), proposing changes to the Rule.2
The Commission initiated this
rulemaking in 1988 because various
interested persons had asked the
Commission to consider medifications
to the Rule since it became effective on
May 19, 1980.% The 1988 NPR invited

758 FR 12818. The Commission’s Rule is codified
a1 16 CFR Part 305.

253 FR 22106,

3The Commission also had recelved comments
during the review of the Rule under the Regulatory

comment on a number of suggestions
interested ns had proposed,
including t:e effect of tﬁe National
Appliance Energy Conservation Act
("NAECA 87") 4 appliance efficiency
standards, and a proposal to exempt
from coverage certain unvented space
heaters.

The 1993 NPR addressed certain
issues and proposed amendments that
had not been raised in the 1988 NPR,
such as changes in the form and
substance of the EnergyGuide labels,
proposals to update the Rule in light of
changes in related Department of Energy
(“DOE") regulations, and changes in the
energy efficiency descriptor
nomenclature. The Commission also
allowed comment on the other proposed
amendments that had been subject to
prior comment. The Commission
requested in the 1993 NPR that any such
additional comments be in the nature of
rebuttal comments identifying analytical
flaws or misunderstandings, rather than
repetitions of earlier comments, Finally,
in accordance with a statutory directive,
the Commission invited comment on

“whether metric terms should be

included in certain Rule provisions.

Parts 1I} and 1V, below, discuss the
issues on which comments were sought,
the comments the Commission received,
and the responsive amendments the
Commission has adopted. Part V
discusses new issues raised by the most
recent round of comments; Part VI
addresses the comments on the use of
metric terms in connection with certain
of the Rule’s requirements; and Parts VII
and VIII discuss the requirements of the
Repulatory Flexibility Act and the
Paperwork Reduction Act, respectively.
The amended Rule sections appear in
“Text of Amendments.”

FI. Background

The Energy Policy and Conservation
Act of 1975 ("EPCA"),® as amended,

Flaxibility Act regarding ways to modify the Rule,
The Commission announced the completion of ihe
review of the Rule under the Regulatory Plexibitity
Act (5 U.S.C. 501 et seq.) in the Federal Register
on June 13, 1988, at 53 FR 22022,

4The National Appliance Energy Conservation
Act ("NAECA 87"), Pub. L. 100-12, 103 Stat. 103
{1987),

“Pub. L. 94-163, 89 Stat. 871 (1973), as amended
by the National Energy Conservation Policy Act,
Pub, L. 95-819, 92 Stat. 3258, (1978), the National
Appliance Energy Conservation Act, Pub. L. 100
12, 101 Stat 103 (1987), the National Applance
Energy Conservation Amendments of 1988, Pub. L.
100-357, 102 Stat. 671 (1988), and the Energy
Policy Act of 1992, Pub. L. 102-486, 106 Stat. 2276
(1992), 42 U.S.C. 6291 et seq. The Commission is
currently considering whether to include pool
heaters as covered products under the Rule. 58 FR
7852 (Feb. 9, 1993). The products In
{14)}-{18) were recently added to the st of covered
products in EPCA by the Enesgy Policy Act of 1992,
42 U.S.C.A. 6292(a)(14)-{18) (West Supp. 1993).

requires the Commission to prescribe
labeling rules for the disclosure of
estimated annual energy cost or
alternative energy consumption
information for lze following products:
(1) Refrigerators, refrigerator-freezers,
and freezers; (2) room air conditioners:
(3) central air conditioners and heat
pumps; (4) water heaters; (5) furnaces:
(6) dishwashers; (7) clothes washers; {8)
clothes dryers; (9) direct heating
equipment; (10) kitchen ranges and
ovens; (11) pool heaters; (12) television
sets; (13) fluorescent lamp ballasts; (14)
sEeciﬁed lamp products; (15)
showerheads, except safety shower
showerheads; (16) faucets; (17) water
closets; (18) urinals; and (19) any other
type of product that the Department of
Energy (“DOE") classifies as a covered
product. 42 U.S.C. 6292(a); 6294(a)(1),
(2)(A-E). For products in categories (1)
through (12) and (19), the Commission
is not required to prescribe labeling
rules until DOE has prescribed test
procedures to measure the energy use of
a particular covered product. 42 U.S.C.
6294(b)(3). Moreover, the Commission
may exempt from the Rule products in
categories:

(a) 1, 2, 4, 6 and 8 through 12 if it
determines that labeling is not
technologically or economically
feasible, 42 U.S.C. 6294(a){1); and,

(b) 3, 5 and 7 if labeling is not
technologically or economically feasible
or not likely to assist consumers in
making purchasing decisions, 42 U.5.C.
6294(a)(2)(A).5

With regard to products in categories
(1) through (12) and (19), EPCA states
that the Commission must require the
labels to disclose the estimated annual
operating cost of such products, as
determined by DOE test procedures,
unless DOE determines that disclosure
of estimated annual operating costs is
not technologically feasible, or the
Commission determines that such
disclosure is not likely to assist
consumers in making purchasing
decisions or is not economically
feasible, If DOE or the Commission
makes these determinations, then the
Commission must require disclosure of
a different useful measure of energy
consumption, as determined in
accordance with DOE test procedures.
42 U.S.C. 6294(c).

On November 19, 1979 the
Commission issued a final Rule
covering seven appliance categories

The Commission amended the Rule 1o address
products in categories (15)-(18) on October 25, 1993
(58 FR 54955) and products In category {14} on May
13, 31994 (58 FR 25176). :
®There is anadditional exemption provision for
lamps that is pot pertinent to this analysis, See 42
U.S.C.A. 6294(a)(2HC)(i3} (Wést Supp. 1993).
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then covered by DOE test procedures:
refrigerators and refrigerator freezers,
freezers, dishwashers, water heaters,
clothes washers, room air conditioners.
and furnaces.? The Rule subsequently
was amended to cover central air
conditioners and air conditioning heat
pumps, fluorescent lamp ballasts,
plumbing products, and lamps.® For
most product categories, the Rule
requires that annual operating costs in
dollars and related information be
disclosed on labels, called
EnergyGuides, and in retail sales
catalogs. For three categories (room air
conditioners, furnaces, and central air
conditioners (including heat pumps)), in
which usage cycles depend on disparate
climate conditions across the U.S. and
an ““average’ energy cost would be
irrelevant to many consumers (and
therefore not likely to assist in making
purchasing decisions), the required
disclosure is the energy efficiency rating
("EER’).2 For room and central air
conditioners, the EERs must be
disclosed on labels; for furnaces, the
EERs must be disclosed on fact sheets.*?
Corresponding cost information must be
disclosed on the label for room air
conditioners, on fact sheets for furnaces,
and on fact sheets or in an industry
directory for central air conditioners.??

" 16 CFR Part 305. The Statement of Basis and
Purpose (“SBP”) for the Rule describes why the
Cc ssion exempted the other categories. 44 FR
a1 6646769,

©52 FR 46888 (Dec. 10, 1987) (air conditioners

d heat pumps); 54 FR 28031 (July 5. 1989) (lamp

sts; pursuant to the National Appliance Energy
ervation Amendments of 1988, the Rule
uires these products 1o bear a capital letter “E”
»w that they meet the statute’s minimum
v efficiency standards, rather than the
ation the Rule requires for other product
vategories); 58 FR 54955 {Oct. 25, 1993)
{showerheads, faucets. water closets and urinals;
ater usage, rather than energy usage, must be
disclosed for these products); 58 FR 25176 (May 13,
94) (general service incandescent lamps
ding incandescent refiector lamps, compact
{luorescent lamps, and general service fluorescent
lamps),

“When promulgating the test procedures. DOE, as
required by EPCA, developed two measures of

2y consumption for each appliance category; (1)
ated dollar cost of operation, and (2] the

wergy factor, a measure of the useful output of an

nce's services divided by the energy input.
mate control equipment, under the Rule, the
factor currently must be referred to as the
" (energy efficiency rating). As discussed in
Part IV.B.3., below, however, the Commission is
amending the Rule so that the acronyms used in the
DOE tests and by the industry (“SEER," AFUE,"”
HSPF." etc.) instead must be used in adventising
well as on fact sheets and labels.

v As discussed in Part IV.A.2., below, however,
the Commission is amending the Rule to require
labels for furnaces to disclose product-specific
information and a range of energy usage for all
furnaces using the same fuel as the labeled model.

' As discussed in Part IV.A:2,, below, the
Commission is amending the Rule to permit
manufacturers of fumaces, like manufacturers of

In addition, certain point-of-sale
promotional materials must disclose the
availability of energy cost or energy
efficiency rating information.

111. Issues Discussed in the 1993 NPR

The 1993 NPR solicited comments on
two sets of issues. The first set included
proposals on which the Commission
had sought comment in the 1988 NPR
and about which the Commission had
reached tentative conclusions. The 1993
NPR summarized the comments
received in response to the 1988 NPR
and explained the Commission’s
tentative conclusions. For these
proposals, listed below, the 1993 NPR
solicited only limited rebuttal
comments:

(1) The effect of the implementation
of NAECA 87 on the Rule;

(2) Proposed amendments to the
requirements for furnaces;

(3) Proposed amendments to the
requirements for central air
conditioners;

(4) Proposed amendments to change
the sub-categories on which ranges of
comparability are based for room air
conditioners;

(5) Proposed amendments to change
the sub-categories on which ranges of
comparability are based for certain other
products;

(6) Proposed amendments to change
the energy usage descriptor for several
products from dollars to an alternate
descriptor;

(7) Proposed changes to the label
adhesion strength requirements;

(8) An industry suggestion to label
only display models in retail outlets;

(9) A proposal to extend the

* “directory option" to manufacturers of

water heaters; and,

(10) A proposal to label certain
unvented heaters.

The 1993 NPR also solicited

" comments on a second group of

proposals, listed below, that had not
been previously discussed in the 1988
NPR:

(1) An industry proposal to exempt
central air conditioners from labeling
requirements;

{2) Minor revisions to update and
improve the Rule;

(3) Using, in lieu of the term “EER,”
the industry terms “AFUE," " SEER,"
and “HSPF" as the required descriptors
of the energy usage of climate control
products; and,

(4) Changing the format of the
required EnergyGuide labels.

The 1993 NPR also solicited comment
on whether the Commission should

central air conditioners, to disclose the additional
information in an industry directory.

require metric measurements, Finally, to
obtain information relating to the
Regulatory Flexibility Act and
Paperwork Reduction Act, the 1993 NPR
asked about the effect of the proposed
amendments on small businesses and
the burden of the Rule’s reporting and
recordkeeping provisions.

In accordance with 42 U.S.C. 6306(a).
the 1993 NPR afforded interested
persons the opportunity to present their
views in writing and orally at a public
hearing. The Presiding Officer did not
receive any requests for an oral
presentation, so no hearing was held.
During the comment period, which
extended from March 5 through May 20,
1993, the Commission received 34
comments.?? These comments were
from five appliance manufacturers,
three appliance industry trade
associations, nineteen public utilities;
two utilities trade associations, two state
energy offices, one federal agency, one
city and one consumer group.!s

12 The comments are found on the Public Record
at the Federal Trade Commission in Washington,
DC under Rulemaking Record Number R611004
(Appliance Labeling Rule). They are grouped under
Category D (Comprehensive Review—Industry
Comments) and Category DD (Comprehensive
Review—Comments from Other Sources). Other
material submitted to the Public Record in this
proceeding can be found under Category A (Public
Notices and Petitions) and Category B
(Miscellaneous Staff Materials Assembled Prior to
the Initiation of the Rulemaking Proceeding).

13The commenters were: Amana, D-1 and D-2
[references will be to D-1, which is the later
version]; Whirlpool Corperation (“Whirlpool™), D-
3; Maytag, D—4; The Association of Home
Appliance Manufacturers (*AHAM"), D-5; The Air-
Conditioning and Refrigeration Institute (ARI"),
D-6: New Harmony Systems Corporation (“New
Harmony"), D-7; Speed Queen, D-8; The Gas
Appliance Manufacturers Association ("GAMA"),
D-9; Public Service Company of North Carolina,
Inc. (‘PSCNC"), DD-1; Brooklyn Union Gas
(**Brookiyn Gas''). DD-2; The Peoples Gas Light and
Coke Company (““Peoples Gas"), DD-3: Mississippi
Valley Gas Company (*‘Mississippi Gas"), DD—4;
Pennsylvania Gasand Water Company (“PG&W"'),
DD-5; Atlanta Gas Light Company (“Atlanta Gas™),
DD-6; Piedmont Natural Gas Company (*‘Piedmont
Gas""), DD-7; The American Council for an Energy
Efficient Economy (*ACEEE"), DD-8; The
Washington State Energy Office (“WSEO™), DD-9;
Elizabethtown Gas Company (Elizabethtown
Gas"'), DD-10; Covington Gas Company (*‘Covington
Gas"), DD=11; The U. S. Environmental Protection
Agency (“USEPA"), DD-12; Gibson County Utility
District (“Gibson County Utility”), DD-13;
Mountain Fuel Supply Company {*"Mountain
Fuel”), DD-14; Texas Gas Transmission
Corporation (“Texas Gas"), DD-15; City of Palmdale
(“Palmdale”), DD-16; Oklahoma Natural Gas
Company (“Oklahoma Gas”), DD-17; Momphis
Light, Gas and Water Division (“Memphis Electric
and Gas"), DD-18; Louisville Gas and Electric
Company (“LG&E"), DD-19; Laclede Gas Company
(“Laclede Gas™), DD-20; The Electric & Gas
Industries Association (“EGIA"), DD-21; The
American Gas Association (“AGA"), DD-22; The
California Energy Commission (“CEC"), DD-23;
ENTEX, a Division of ARKLA, Inc. ("ENTEX"), DD-
24; Consolidated Natural Gas Company (“CNG"],
DD-25; UGI Utilities, Inc. ("UGI") DD-26.
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IV. Discussion of Comments and
Disposition of Issues

A, 1988 NPR Issues on Which Limited
Comment Was Solicited

1, The Effect of the Implementation of
NAECA 87 an the Rule

NAECA 87 established minimurn
efficiency standards for many
appliances covered by the Rule, which
became effective al staggered intervals
between January 1, 1988, and Januvary 1,
1993.14 DOE has adopted rules
implementing the standards
requirements (hereinafter “DOE’s
Minimum Efficiency Standards
Rule).*> The 1988 NPR asked whether
these standards would narrow the
energy usage ranges of comparable
products to the point that labeling
would no longer be useful and whether,
for this reason, the Rule should be
modified.?® In the 1993 NPR, the
Commission tentatively concluded that
the 1988 NPR record did not support '
eliminating any product categories
because of the new NAECA 87 product
standards.?”

Two comments addressed the
Commission's tentative 1993 NPR
conclusion. CEC agreed with the
Commission that the record does not
suppaort eliminating any product
categories.'® AHAM recommended that
the Commission continue the Rule, but
monitor the effect of the new energy
standards on the products being offered
for sale.*® Accordingly, the Commission
concludes that the current comments do
not support any modification of its
earlier tentative decision not to
eliminate any specific product category
from coverage because of the NAECA 87
minimum efficiency standards,

2. Furnace Labeling Requirements

a. Current furnace labeling
requirements. Currently, furnaces

14 5ee 42 U.S.C. 6295. After the effective date of
4 standard, the manufacture of non-complying
products is prohibited. See 42 U.S.C. 6302{a)(5).

1310 CFR Past 430, Subpart C.

@ Manufacturers annually submit to the
Commission energy usage data for their various
appliance models. The Commission analyzes these
dala and publishes “ranges' consisting of the
highest and lowest energy use figures for certain
appliance categories. The manufacturers disclose
the industry-wide ranges on thair EnergyGuide
labels lry means of a ber scale, with a mark
indicating where their appliances fall on the bar.
For example, the 1292 range for standard size
dishwashers was from $46.00 to $82.00 (when using
electrically heated water) and from $25.00 1o $46.00
(when heating water with gas). Some manufacturers
suggested that, once efficiency standards are
implemented, the range for a given product could
be so limited (for example, from $39 to $41) that
providing range {nformation would not be useful.

'? See 58 FR 12819-20 (March 5, 1993).

WCEC, DD-23, 3.

WAHAM, D-5, 3.

(which are defined to include bailers)
must bear a label containing only
general energy-saving tips and referring
the consumer to a fact sheet that
retailers must make available to
consumers, 305.3(g); 305.11(a)(5)(ii) and
Figure 3; 305.11(b){1)(ii).20 The fact
sheets show the combinations of
components available and the overall
efficiency of any set of component
combinations.2? In addition, the fact
sheets provide costs grids for estimating
what the “system” would cost the
consumer to operate, depending on
geographic location and utility rate

* structures. 305.11{b){3){viii).

b. The Direciory option and product-

specific label amendments. The 1988

VPR proposed to require that the
furnace labels disclose (2) the specific
product’s energy factor, identified as the
EER, (b} a “"generic’’ range of EER's for
all furnaces that use the same fuel as the
labeled unit, and, (c} stronger language
directing consumers to either fact sheets
or a directory for detailed cost
information.

The 1993 NPR anzalyzed the
comments and propesed amending the
Rule to require each furnace to bear a
label that discloses product-specific
information showing the unit’s annual
fuel utilization efficiency (*AFUE") and
a generic range based on the sub-
categories in DOE’s Minimum Efficiency
Standards Rule. The Commission also
proposed permitting manufacturers that
are members of an industry trade
association with a certification program
and a directory to make the reguired
efficiency and cost disclosures through
the directory instead of preparing fact
sheets, provided that the directory met
the Rule’s criteria,22

“0The Commission’s reasons for the current label
and fact sheet disclosure requirements for furnaces
are discussed inthe SBP at 44 FR 66470-71.

1 For example, whether the furnace would be
available with a vent damper, standby pilot,
automatic ignition, etc.

% See the discussion in the 1993 NPR at 58 FR
12820-23. In addition to these product-specific
label and directory option modifications to the
Rule, the Commission propesed the following
specific requirements to accommodate several
potential difficulties with product-specific labels
that some comments raised (see the discussion at

58 FR 12822-23):

(1} When the working units of boilers {or
fornaces) are shipped separately from the outer
jackets, the units would have to be labeled with
hang-tag labels that also bave adhesive backing, so
the installer conld affix the lzbel to the outside of
the jacket after the unit is installed:

(2) When boilers are shipped with more than one
input nozzle, they would have to be labeled to show
the AFUE of the unit when it is set up with the
highest firing rate; and,

(3) Boilers that may be set up as either steam or
hot water units wounld have to be labeled with the
hot water AFUE.

The Commission did not receive comment on
these 1993 NPR proposals, and has incorparated

Five comments responded to the 1993
NPR's request for comments on the
above proposals. Amana stated that
maost central furnace dealers also sell
central air conditioning products, so
allowing furnace manufacturers the
option of being listed in an industry
directory in lieu of providing facts
sheets would standardize the labeling
protocol for these very similar product
classes.23 Amana stated, however, that
product-specific furnace labels are of
minimal value to consumers for the
reasons previously given by GAMA .24
GAMA again opposed a product-specific
furnace label requirement, but
supported the directery option. It noted
that the propesed distribution
requirements for directories are
reasonable.2s

CEC stated that product-specific
information on individual products is
helpful both to CEC’s own standards
program and the State’s utility incentive
programs.2% A building code inspector
also commented that his job is made
easier and quicker when there are
product-specific labels on appliances.
Otherwise, it is time-consuming for
inspectors to track down the
information needed to approve a new or
replacement installation of
equipment,??

Laclede Gas suggested that if product-
specific labels are required, they should
show detailed cost information as well
as the AFUE, 28

Based on these comments, the
Commission has determined to adopt its

" proposed amendments. GAMA's reasons

for opposing furnace labeling continue
to be unpersuasive to the Commission 2¢
Similarly, the Commission continues to
believe that requiring cost information
on furnace labels (as suggested by
Laclede Gas) is not advisable, for the
reasons discussed in the Rule’s
Statement of Basis and Purpose.0
Therefore, the Commission is amending

them into the Rule. See section 305, 12{a}{5}ii){])-
(L) of the amended Rule in *Text of Amendments,”
below,

# Amana, D-1, 1.

# Amana, D-1, 2. GAMA's reasons for oppuosing
product-specific furnace labels are detailed in the
1993 NPR at 58 FR 12821. See also GAMA's
conument (D-9) at page 1.

“GAMA, D-9, 1-2.

29CEC, DD-23, 4. CEC stated that it is ofien
difficult to identify the precise model from the
model numbers contained in repented informstion
alone, and that it is very useful to have the energy
ueage on the label attached to the model itseif,

# City of Palmdale, DD-186, 1.

 Laclede Gas, DD-20, 5.

*¥See the discussion al 58 FR 12821-22,

30 Seg 41 PR 66466 at 66470-71. The differences
in regional climate and consumer use patterns make
it impractical 10 disclose estimated annual
operating cost as the primary energy usa,
disclosure for thess products. 55
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{he requirements for furmaces as
pro ;)058!’ i the 1988 NPR. Sew sectiens:
305. ntw)ibhndl 1) of the amended
Rule in "*Text of Amendments,” below:
¢. New sub-categories for furnaces.
The 1988 NPR propesed that the
ranges of comparability for hamaees be:
reduced froms the: 28 currently required
ranges ioa single “‘generic’’ range for
gach fuektype: (gas, ail, and: electric) ¥
The 1993 NPR propesed instead to
adopt as the Rule’s ranges. of
com paratiility for fumaces the rine sul»-
calegories for furnaces listed in NAECA
87 and! used in DOE’s Minnimum
Standards Rule, whicl

ing lude a sub-category for both foreed-
air furnaces and! boilers of each: fisel type
and separate sub-categeries for smalf gas:
furnaces, mobile home firnaces, and'gas
steam beilers,32

Three commaeants addressed this issue
Amana commented that the: NAECA 87
categories wauld improve consumers”
ability tecompare 33 GAMA
and CEC alse supperted: the: proposal,
but recommended against establishing a
sepurate categery for “Small .
Furnaces.” 3% GAMA stated that alll
warm-air fumaces (ether than mobile
home furnaces) have to meet the same
standard' and’ that the NAFCA standards,
as GAMA believes they will be:
amended, will not make a distinction
between “furnaces’™ and “small

' The 70 currently required ranges cansist of

fourteen ranges, aveording toeapacity rating fin
j's of inpat per Kous), foreach-of dhe tiveo fuel
with, furnaces and bailers fuelsd by naturall

d oil broken.out sepamitely. A “genacic. ange’
vould eneompass all sizes withina fuefrype (in., ~
one range, ratier than: fonrteen ranges based' on
L.:;m-u_v grougings, for elestrie fumaces) Sew 53 FRI
2109
58 FR 12623; 1283846, I?toplmd':tppnﬁkne
ruuunholluh)’l“’h“ issi
vposing the NAECA 87 sub—camgonea for
inrnaces ware as follows:
Using the DOE subscategories woukd rexult in
vonsistoncy between:the:ranges reguiredi by the:
{ule and DOE'sominimum efficiengy standard s for
@ sub-categories.and thus: halp. maminctusass.
hese sub-categorins also would' help.consumaers:in
their shopping efforts. Forexampie; for non-gas-
sieam boilers, thee lowest efficiency pernzittad by the
irtls e 80%. (75% fom gas-steam boilars} Tha:
ingle range. far alk gas-fueled: hojlars.
.v;m:»nd in the [1988] NPRY would be 75%.
sing that figure as an end point on themnge
uid inaccurately suggest 10 a shopper lboking far
hiot water boiler that a modish with am
ey of 75%: wouli be available, whenthe
‘iwient model af that.su permitind
audanh waould:be 86V, effliciant. Undan the:
m pmposed today, with separete rasgps: for
it sub-categany, the ranges far hailens (necept gas.
team) woulth shaws the hoﬂmm&of the-efficiency
b v eifis

¥

Anma D-1,1.
N GAKEA -9, 2, OB D23 45

furnaces." 3% CEC shewed| on the hasis:
of energy usage figures relating to
furnaces. msarketed i Califormia and/
received by CEC in connection with: its
own minimum efficiency standards
progran, that the ranges of
comparability of Gas Fumaces and
Small Gas Purnaces are identical at the
low end (the minimum efficiency
standard) and virtually the same at the
high end. CEC alse suggested' minor
nomenclature revisions for purpeses of
clarification.36

Based o these comments, the
Commissien: is amending Appendix G te:
the Rule (pertaining to furnaces) in
general aceordance with: the 1993 NFR
proposal. The Commission is persuaded
by the GAMA and CEC cormments,
however, that adoption af the preposed
sub-categery “Appendix G2 to Part
305—Small Furnaces—EGas (Under
45,000 Btw’s/hr. Irput)™ would not
provide consumers with significantly
different efficiency information from
what the Fumaces—Gas
(Appendix G} will provide. See the
amendments to Appendix G i "Text of
Amendiments,” belew.

3. Central Air Conditienes and Heat
Pump Amendments to Requine: Range
Informatien: an Fact Sheets en in.
Directories (as Well as om Labels),
Currently, for central' air conditioners
and heat pumps, the Ruie requires that
range faformation appear only on the
label ?” Ir the 1988 NPR, the:
Commissiomn sought comment on a
proposal to amend the Rule to require

-that the EER and range information

appear in fact sheets or directories as
well as on the labels. This preposal was;
expected to assist consumers who might
not see the labeled units because they
are shopping for these. products through.
directories or fact sheets.™

In the 19683 NPR, noting that na
comment was received o this issue in:
response to.the 1988 NPR, the
Comumission tentatively concluded that
adoption of this requirement would be
in the public interest. The Commission
also noted that ARI's current practice
was (as it stil¥ is] ta include the ranges

MEGAMA, D~% 2. The DOE minimum-elliviency
standards for both:efthese su ave the
same (789 AFUE) Sue 10CFR 430,32} (1982)!

3 For example, renaming ihecategoriey other
than “Moubile Home Fumaces™ tor indicste that they
do not include mobile home formaces, and'changing

""Boilers-Gas (excapt gas/steami™ 1o " Boilers-Gas

. (exwapt steami!™ forconm!myc CEE, BD=-23) & The

in its Directory.® Amana supperted this:
proposal withaut giving any specific
reasoms. ¥

The: Commission has determined to
amend. the'Rule as. proposed to requize
that the EER and range information
appear om fact sheets or in direstories as,
well as on lakels, for the reasens.
expressed imthe 1988:NPR.. This:
amendment parallels the requirements
being announced teday for fumaces. Sea
sections 305.11{bJ(3}{vi) and .1 Mel3]{vi]
of the amended Rule in "“Text of
Amendments,”” below.

4. Preposed: Amendments to Modify
Room Air Canditioner Range Sub»
categories

Currently, Appendios E to:- the: Rusle:
contains 37 ranges for roony aiv
conditieners. The energy efficiency
range information the Commissian
published prien to 1988 indicated that
the range-of efficiencies. of room. air
conditioners was vintuaily the same fon
each of the capacity greupings:
Aceardingly, reducing the number of
ranges from. 37 to one was cted. tor
decrease the industoy’s labeling burden.
without affecting the information.
provided to eonsumers, and: the 1988
NPR proposed amending this provision
to establish a single generic rangp 4%

The comments in response ta the
1988 NPR on this proposal, however,
persuadid the Camnrission that,
because products in the different sub-
categories have different features and
applications and' were required to meet
(as of January 3, 1¥980) different
minimum efficiency standards;,
consumer confusion cowld result if thers:
were only a single: product category
range. Further, becange NABCA 87 and/
the DOE’s Minimuny i
Standards: Rule set five different

- minimum EER’s;ameng the ten: different

capacity groupings, different capacity
grouping also seemed justified.*2
Therefore, the 1993 NPR propased
amending the Rule te include the sub-
categories and capacity groupings for
roomy air conditioners appearing in
DOE"s Minimum Efficiency Standards
Rule (which were derived from NAEEA
87)

Four comments addressed this issue:
Whirlpool unequivocally sapported
adoption: of the prepesed NAECA 87/
DOE subrcategomes. 3 AHAM stated
that, altheugh there: was na consensus
among its membershipas te how tor

Commission believes that Ibllowing this suggesti
couldiresult in con fustom b af tie resuita
difference in nomenclature between DOE'S fumece
sub-eategoriesand the Commission’s. Therefure, the
Commission is not adopting CEC's suggestion.

" 305. 11 {a){S}iii}(D)} and {E).

#53FR 22109, note 17,

¥ See 58 FR 1282324,

. Amana, B~ 2.

+-See 53 PR 220

2 Sor a2 UnS.€. 62960 )and! 54 FR G062, s1 60272
(Feb. 7, 1989).

“sWhirlpool, D=3, 4
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group the products, all agree the
existing 37 sub-categories are too
many.* Amana agreed with reducing
and reorganizing the subcategories, but
suggested its own groupings, which are
somewhat more detailed than those
proposed in the 1993 NPR.45 CEC stated
that it is not necessary for the
Commission to use divisions for ranges
of comparability that DOE uses for
setting standards.* CEC, therefore,
suggested instead two sub-categories:
“Non-heat-pumps’’ (broken down into
three capacity groupings) and “Heat
Pumps” (in one all-inclusive capacity
grouping.) 47

CEC'’s more inclusive sub-categories
may frustrate consumers looking for the
most efficient product with particular
features because they group together
room air conditioners with many
different features, 4% On the other hand,
Amana did not explain sufficiently why
its numerous sub-categories are
preferable. The Commission finds that
the sub-categories proposed in the 1993
NPR are sufficiently detailed to help
consumers select the most efficient
product with the features they want.
Accordingly, Appendix E of the
amended Rule in “Text of
Amendments,” below, reflects the
groupings proposed in the 1993 NPR.

5. Other Products—Proposals to Change
Sub-categories

a. Refrigerators, Refrigerator-freezers
and Freezers. Under the current Rule,
there is one range category for
refrigerators, one for refrigerator-
freezers, and one for freezers.*® In
response to the 1988 NPR, four
comments recommended that the
Commission adopt new range categories
that parallel the sub-categories
established by NAECA 87 and

4 AHAM, D-5, 3-4.

45 Amana, D-1, 2, Attachment. Beyond stating
that the proposal does not “accurately group similar
products,' however, Amana did not explain why its
stiggested groupings would be preferabie to those
proposed in the NPR.

s4CEC, DD-23, 6.

47 1d, at 8. The comment contained sample ranges
of comparability charts based on CEC's
recommended sub-categories. CEC derived the
sample range charts using energy usage data on
room air conditioners sold in California that had
been submitted to CEC in connection with CEC's
minimum efficiency standards program. CEC also
provided figures showing the number of each model
type in each grouping that was marketed in the
State of California.

# For example, louvered room air conditioners
cannot be used for through-the-wall installation, so
consumers looking for a built-in product would find
efficiency information for the louvered products
superfluous.

49 See Appendices A-1, A-2 and B.

prescribed in DOE's Minimum
Efficiency Standards Rule.5¢

In the 1993 NPR, the Commission
proposed adopting the NAECA 87
refrigerator, refrigerator-freezer and
freezer sub-categories. The Commission
stated that the NAECA 87 sub-categories
would enable a consumer who has
decided on a product with certain
features and a specific door
configuration to see a cost range on the
label that includes only models with the
same features as the labeled unit. The
1993 NPR also proposed adding a sub-
category for ““All-Refrigerators with
Automatic Defrost” (meaning a single-
door refrigerator, with automatic
defrost, that has a small compartment
for ice trays but no compartment for
frozen food storage), noting that a
separate range would be useful to those
consumers who are looking only for
such a product.5! In addition, the
Commission proposed changing the
span of the capacity groupings within
the sub-categories from two cubic feet to
four cubic feet.52 This would result in
fewer (and larger) groupings within each
of the 11 sub-categories, with more
models within each group for
consumers to compare.

Four comments addressed these
proposals. Amana, Whirlpool and
AHAM supported adoption of the
NAECA 87 sub-categories.>* Amana also
supported changing from two- to four-
cubic-foot increments,4 but Whirlpool
and AHAM opposed this change.
Whirlpool contended that such
increments would depict larger units in
a given category as being less efficient,
which would be inaccurate, since “a
higher kWh/year does not mean the unit
is less efficient.” 5 AHAM said four-

30 See the discussion in the 1993 NPR at 58 FR
12824-25. NAECA 87 divides refrigerators and
refrigerator-freezers into seven sub-categories, based
on the configuration of the doors to the two
compartments and whether the defrost systems are
manual or automatic. It divides freezers into three
sub-categories: two for upright (depending on type
of defrost system) and one for chest and all other
types of freezers. DOE has adopted thesa sub-
categories in its Minimum Efficiency Standards
Rule. See 10 CFR 430.32(a).

51 The DOE test procedure for refrigerators and
refrigerator-freezers defines “‘all-refrigerator’ as “an
electric refrigerator which does not include a
compartment for the freezing and long time storage
of food at temperatures below 32 degrees F (0.0
degrees C). It may include a compartment of 0.50
cubic capacity (14.2 liters) or less for the freezing
and storage of ice.” 10 CFR Part 430, Subpart B,
Appendix A-1, 1.4 (1992).

s2For example, instead of grouping products in
increments of two cubic feet, such as: 5.5 t0 7.4, 7.5
10 9.4, etc., the amended appendices would group
them in four-cubic-foot increments, such as: 5.5 to
9.4, 9,510 13.4, elc,

** Amana, D-1, 1: Whirlpool, D-3, 4; AHAM, D-
5, 4-5.

34 Amana, D-1, 1.

s5 Whirlpool, D-3, 4.

cubic-foot increments would make it
harder for consumers to compare the
energy efficiency of similarly sized
products.6

CEC disagreed with the 1993 NPR's
proposed sub-categories, critiquing
some assumptions and definitions upon
which they were based.5” In addition,
CEC opposed the Commission’s
proposal to adopt a sub-category for
“All-refrigerators with Automatic
Defrost;"" noting that the term “All-
refrigerator’* is not used in DOE's
Minimum Efficiency Standards Rule,
and is defined only in the DOE test
procedure for refrigerators, refrigerator-
freezers and freezers.®

CEC proposed sub-categories very
similar to those currently provided in
the Rule. The CEC proposal is based on
an analysis of different possible sub-
category combinations using the actual
number of these products in the State of
California.>? The recommended sub-
categories were: Refrigerators;
Refrigerator-freezers; and Freezers (with
a further breakout into Upright and
Chest). Capacity groupings were in four-
cubic-foot increments, as proposed in
the 1993 NPR. However, CEC’s proposal
still differs from the current
requirements in its breakout of Freezers
into Upright and Chest.

The Commission is not persuaded by
CEC'’s comments that the NAECA 87
sub-categories are inappropriate. The
NAECA 87 sub-categories are based on
features and door configurations; they
will benefit consumers because these
features are of major significance to
them when shopping.%° Therefore, the
amended Rule adopts the NAECA 87
sub-categories for refrigerators,
refrigerator-freezers and freezers. See
Appendices A1-A8 and B1-B3 in “Tex|
of Amendments,” below.

After analyzing the distribution of
models among the capacity groupings.
however, the Commission has
determined to retain the two-cubic foot
increments currently required ir the
ranges of comparability for these
products. There are enough models
available in the more popular size
groupings so that two-cubic-foot
increments will provide consumers with
meaningful selections among these

¢ AHAM, D-5, 4-5.

$7CEC, DD-23, 9-19.

% Id. at 11. A footnote in the table setting out the
minimum efficiency standards for refrigerators,
refrigerator-freezers and freezers in DOE's
Minimum Efficiency Standards Rule refers to “all
refrigerators with automatic defrost,” without a
hyphen between "all" and *'refrigerators.”” CEC
contends that this simply means "all refrigerators.’
which could just as easily be written
“refrigerators."

Id. at 12-19.

0 See the discussion in the NPR at 58 FR 12825
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products within the rew sub-categories.
Moreover, the Commission agrees with
AHAM that eonsumers could find it
more difficult te use the ranges of
comparability tocompare simitar
models if the capacity groupimgs were
brokem inter four-cubie-foot increments.
The namber of different models im some:
of the four-foet groupings would be sor
large as to inhibit the consumer
selection process. For example, consider
a consumer looking fora 19-cubie-foot
refrigerator-freezer with awwomatic
defrost and' top-mounted freezer and!
without through-the-door ice service. If
the appropriate subcategpry were
divided' inte two-cubic-foot iincrements
(18.5 cu. ft. tor 204 cw. ft.), the consumer
would be comparing the labeled model
with 180 other medels. The use of four-
cubie-foot increments would result in
the addition of another 215 models;
most of which wounld be sufficiently
larger tham the desired 19-cubic-foot
model {they would be from. 20.5to 22.4
cu. ft.} that the information waould be
superfluous and likely confusing,
Accordingly, the Commission finds that
two-cubie-feot increments would be.
more likely to assist consumer selection
efforts than four-cubic-foot increments.

In response to CEC’s comments o the
proposed ‘*All-Refrigerator with
Automatie Defrost™ sub-category, the
Commission has changed the
designation of Appendix AT from the
previously proposed “AH-Refrigerators
with Automatic Defrast’ to
“Refrigerators with Automatic Defrost,”
and is imcluding & definition: of “all-
refrigerator’™ within the definition of
“electric refrigerator.”™®" See Appendix
A1 and section 305.3{a)(1) of the
amended Rule in “Text of
Amendments,™ below.

b. Clothes washers and' dishwashers.
The 1988 NPR solicited comment on
whether the Commission should adopt
different' sub-categories for other
products. The current Rule prescribes
for dishwashers and clothes washers
two sub-categories each (*Standard™
and “"Compaet™).5? In response to the
1988 NPR, one comment suggested
revising the current two sub-categories
for dishwashers based on the intermal

' CEC aisastared that refeigerator-frouzers with
nt (reazers are not mentioned' in DOE’s or the
ion’s regulations but should'be covered by
le. DD=24 av ¥2. o facy, thesa produsts are
already covered By the definition of refrigeratar-
Ireczer in section 305.3(a(2) of the Rule: Finally,
CEC exprassed: dissatisfaction with the fact that
reingerators eombined with other appliances
(usuislly stoves) ars not covered by the Rule. Such
coverage is not possible, owever, because theze fa
al this time no DOE test to measure theirenergy
use
* Sce Appendix C {Dishwashassfand Appendtx

F {Clothes washers).

water-heating feature for some
dishwashers and the two sub-categories
for clothes washers based' on tub
capacity, door configuration, and other
features.5* In the 1993 NPR, the
Commission proposed to retain the
existing sub-categories for dishwashers
and clothes washers, noting that
NAECA 87 did not create new sub-
categories for these two products.®* At
that time, the standerds for e products
in DOE"s Minimum Efficiency \
Standards Rule involved only the
mandatory inclusion of an energy-
saving feature censisting of an. optien te
dry without heat for dishwashers and an
unheated wash option for clothes
washers.% The Commission noted,
however, that if future revisions to.the
DOE standards appeared to warrant a
change in the categories for these
products, the Commission would
consider the fssue at that time.

Five comments addressed this issue.
All five supperted retaining the current
sub-categories for dishwashers.% Four
comments, hawever, suggested changing
the sub-categaries for clothes washers
by adding two further subdivisions—
horizontal axis and vertical axis.®7 In
suppert, AHAM stated that the
technologies of the two proposed
subdivisions are different and that
consumers interested i the horizontal
axis market niche should be able ta
compare products within that
subdivision.®*

Horizontal axts clothes washers
{which are generally front-loading) are
significantly more energy-efficient than
vertical axis washers (generally top-
loading}. Because the typical door
configurations for these products are
different, eonsumers may shop for only
one configuration, and information
respecting the energy usage of products
having the other confignration may not
be usefull For example, consumers
wanting to stack a ciothes dryeron tap
of their washer to conserve space would
only be interested in a front loading
washer,

% See 58 FR 12825 (March 5, 1993).

&l

a* See 54 FR 6062, 6077 (Yab, 7, 1959 Boti
standurds were prescribed’ earfier in NAECA 87,
however, and became elfective on January 1, 1988..

“Whirlpeol, D-3, 4; AHAM, -5, 5; New
Harmiony, D-D-7, 1-3 and Attachment; Speed.
Queen, D8, 2; CEC, DD-23, 20 (CEC also supparted
the preposal not to:changa e subl-categprins for
clothes washars),

*7Whirlfpoal, D-3, 4; AVIAM, D-5,.5; Now
Harmony, B-0~%, 1-3:and Attachment; Speed.
Queen, D-8, 2. New Farmony suggestad modifying
the definition for * factor™ to includa the
subdivisions. and Spead Quean suggestad that font
loaders (usually horizontal'axis) shawdd not ba
fnciuded inthe same sub-categories with-top
loadurs fusvaily vertieal axie. J

% AHAM, D=5, 5.

The Commission finds, therefore, that
separate ranges of camparahility for
these praducts wauld benefit
consumers. Accordingly, the
Commission is retaining the current
sub-categories for dishwashers but
amending the sub-categories fer clothes
washers to reflect a further subdivision
into top-loading and frent-leading
models. See Appendix F—Clothes
Washers, in “Text of Amendments,”
below.

6. Energy €ast Deseriptor—Propesals to
Change From Estimated! Amaual
Operating Cost te an Alternative
Deseriptor for Some Products:

For five appliance categories
(refrigerators and refrigetator-freezers,
freezers, dishwashers, clothes washers
and water heaters), the Rule requires
that labels reflect the estimated annual
dollar cost of eperation for the product
and the applicable range of comparahle
products. This cost information is
calculated by using the Nationaf
Average Representative Unit Costs
(“NARUEs™) for energy that DOE
develops and publishes ammually in the
Federal Register.5® The Commission
publishes revised' ranges of
comparability annually in the Federal
Register if the upper or lower limits
change by 15% er more from the
previously published ranges. If the
ranges do net change, the Commission
publishes a notice that the prior range
is still applicable for the next year.

The 1988 NPR soficited comment on:
using alternate energy descriptars that
would remain constant, rather than
dollar descriptors. it proposed that the
labels disclose energy usage i kilowatt-
hours for electrically fueted products,
therms for natural' gas products, and
gallons for oil-fueled water heaters. I
the alternative, the 1988 NPR proposed'
using an energy factor similar teithe EER
for furnaces, roem air conditioners, and/
central air conditioners.”® The
comments submitted in response te the
1988 propesal generally favored the
elimination of dellar energy usage
descripters in favor of am energy
consumption: deseriptor on labels for
refrigeraters, refrigerator-freezers and
freezers, clothes washers, and
dishwashers. I contrast, the comments
generally favored either retention of
dollar cost or use of an energy factor on
labels for water heatersi?® ‘

In the 1993 NPR, the Commiusit
noted that most appliance models

0 See 42 U.S.€. 6293(bis) Theseanengy coski
figures are incorporated intw §308.%of the
Commission's Rule.

?05ee 53 FR 22100-10,

73 See 58 FR 12826-24,
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change about every three years, whereas
the DOE energy costs change annually
because of fuel cost changes. If energy
cost changes affect the upper or lower
limits of the ranges of comparability by
15% or more, new labels are required.
As a result, a floor model on display for
a lengthy time may show an operating
cost that is different from the cost
shown on an identical, newer unit
delivered to a consumer’s home because
the Commission has required new
labels, not because of any change in the
product’s efficiency. For the same
reason, two identical floor models,
manufactured in different years, may
display different operating costs. Also,
models with different features can have
labels based on different DOE cost
figures, making it unlikely that average
consumers can accurately compare their
energy usage. As a result, many
consumers who are familiar with energy
cost information may question the
accuracy of cost information on labels.”2

Pursuant to EPCA, labels may disclose
an alternate energy use figure,
determined in accordance with DOE
tests, if the Commission determines that
estimated annual operating cost is not
likely to assist consumers in making
purchasing decisions or is not
economically feasible,”? For the reasons
set forth in the 1993 NPR, the
Commission concludes that use of a
dollar figure as the primary descriptor of
energy usage is not likely to assist
consumers in making purchasing
decisions regarding refrigerators,
refrigerator-freezers, freezers, clothes
washers, dishwashers, and water
heaters. Providing such label
information may adversely affect the
value of the labeling program.” Below,
the Commission discusses the specific
alternative disclosures to be made for
each product category.

a. Refrigerators, refrigerator-freezers
and freezers. In the 1993 NPR, the
Commission proposed using kilowatt-
hours per year (“kWh/year”) as the
primary energy usage descriptor instead
of a dollar cost on labels for
refrigerators, refrigerator-freezers and
freezers.”5 The Commission stated that,
although a kWh/year energy usage
descriptor is more technical, its use
would minimize label changes. The
Commission said that those consumers
who want to use a dollar cost figure can
use the cost grid on the label that was
proposed to supplement the kWh/year
energy usage descriptor.

72 See 58 FR 12827 al note 85.
7342 U.S.C. 6294(c)(1)(A)ii).
74 See 58 FR 12827,

7s1d.

The eight comments that addressed
the proposal strongly supported it.76
Several noted that this type of
disclosure is advantageous because it is
the same disclosure that Canada
requires on its EnerGuide labels for
appliances.?’” Two suggested that labels
include definitions of kWh/year.78
Therefore, the Commission has
determined to require the disclosure of
kWh/year as the energy usage descriptor
for refrigerators, refrigerator-freezers and
freezers. The Commission also is
requiring that a definition for kWh/year
be used on the labels.

Because the kWh/year figures can
easily be multiplied by an appropriate
cost per year for electricity to provide an
estimated annual operating cost for the
labeled product and the ranges of
comparability, the Commission has
determined to no longer require that the
labels for refrigerators, refrigerator-
freezers and freezers contain a cost grid.
However, the primary kWh/year
disclosure will be supplemented by a
single disclosure of estimated annual
operating cost in the form of a statement
at the bottom of the label. This
statement will show the operating cost
for the labeled product derived using
the DOE annuafaverage cost for
electricity. The statement will identify
the specific costs per unit for electricity
and the year DOE published it.79
Because the cost figure in the statement
will be supplemental information,
rather than the primary basis for
product comparisons, the cost figure
only need be revised whenever a general
revision of labels is occasioned by a
change of more than 15% in the kWh/
year ranges of comparability.80 This
approach will enable consumers to
compare generally the energy usage of
products expressed as an operating cost.
This figure supplements the main
energy usage descriptor by giving
consumers some sense at a glance of
how energy usage differences are
translated into dollars and cents. This
should be helpful for those consumers
who do not know their local utility

76 Amana, D-1, 2-3; Whirlpool, D-3, 2: Maytag,
D-4, 1-2; AHAM, D-5, 6-10; ACEEE, DD-8, 1;
WSEQO, DD-9, 2; EGIA, DD-21, 1-2; CEC, DD-23,
20.

77 Amana, D-1, 3: Maytag:; D-4, 3—4; AHAM, D~
5,8-9.

7# ACEEE, DD-8, 1: "A kilowatt-hour is a measure
of electricity use;” ACEEE also suggested making
clear that the lower the kWh/year, the better the
efficiency of the product; WSEO, DD-9, 2: “Energy
efficient freezers use fewer Kilowatt-hours per year
and cost less to run. A Kilowatt-houris a measure
of electricity.”

79 See discussion of the operating cost statement
in connection with the elimination of cost grids in
Part IV.B.4.b., below.

#0The operating cost statement will not include
a range of operating costs.

rates. See §305.11(a)(5)(i)(E) and the
Sample Label for refrigerator-freezers in
the Amended Rule in “Text of
Amendments,” below.

b. Clothes washers and dishwashers.
The Rule currently requires labels for
clothes washers and dishwashers to
contain two energy descriptors—one to
show the cost of operation for each
water-heating method (electricity or
gas).8? The 1988 NPR proposed
replacing the two dollar operating cost
disclosures with disclosures of kWh/
year and therms per year.82 Specifically,
the Commission proposed that one
disclosure would show kWh per cycle
(to run the machine and heat the water)
when an electric water heater is used.
The other would show kWh per cycle
(to run the machine) and therms of gas
per cycle (to heat the water) when the
product is used with a gas water heater.
This approach would require two sets of
ranges, as well—one under each
disclosure.

In the 1993 NPR, the Commission
reiterated that use of a dollar cost
disclosure for these products is unlikely
to assist consumers in making purchase
decisions, and that simplified labels that
used alternative energy usage
descriptors would be better. The
Commission further stated that
disclosing the energy used per cycle, as
proposed in the 1988 NPR, would
require two disclosures that would
clutter the label and possibly confuse
consumers.83

In the 1993 NPR, the Commission
therefore proposed using an energy
factor as the alternative descriptor
because it would result in a label with
only one energy usage descriptor and
range disclosure, as on labels for all
other products. As discussed in note
nine, above, an energy factor is a
numerical measure of the useful output
of an appliance's services divided by the
energy input. The DOE test procedures
assume, for purposes of calculating the
energy factor, that the water used by the
appliances is electrically heated.
Accordingly, the procedures yield a
single energy factor for a dishwasher or
clothes washer disclosure, instead of

. two. The Commission also proposed

41 See Sample Labels for clothes washers and
dishwashers in Appendix K of the Rule. Although
the motors that power clothes washers and
dishwashers run on electricity, the source of the
energy used to heat the water they use could be
either natural gas or electricity. When these
products use water heated with natural gas, heating
the water accounts for fifty percent of the energy
consumed during testing. When they use
electrically heated water, eighty percent of the
energy used by the product is consumed in heating
the water.

82 See 53 FR 22110 at note 22.

83 See 58 FR 12827.
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retaining the.two cest grids that are on
the labels: one showing various annual
costs of operation with electrically
heated water (calculated using various
costs for electricity), and one for gas-
heated water (using various costs for
gas). The Commission suggested that
this labeling approach would permit
easier comparisons among similar
models and that the twe cost grids
would enable consumers to calculate
annual operating costs and compare
models on the basis of how their water
is heated.

Eighteen comments addressed this
proposal.®4 Four supported the
proposal.8s ACEEE preferred energy
factor to EER,®8 and WSEOQ supported
use of an energy factor because "“it is
consistent with past practice, industry
terminology and the DOE test
procedures.” 87 CEC noted that “there is
no easily understood way of describing
the efficiency of a dishwasher, clothes
washer, or water heater. Thus, the best
we can hope for is to have an energy
factor which the consumer recognizes as
a measure of efficiency and that the
consumer recognizes that a high
[energy] factor means high
efficiency." @8

Fourteen comments opposed the
proposal.#® These comments contended
that an energy factor is too complicated
and confusing and will mean nothing to
consumers.% Five suggested changing

* Comments from the appliance industry, the
state agencies, and the consumer group were
5 cally related either to both dishwashers and

lothes washers, or clothes washers only (New

mony, D-7, 1-3, and Speed Queen, D-8, 1).
Comments from gas utilities generally encompassed
dishwashers, clothes washers, and water heaters,

a clear emphasis on water heaters. Some

ties rejected use of an energy factor without
mentioning any specific product category [see,
Brooklyn Gas, DD-2, 1; Mississippi Gas, DD—4, 1~
2, 4; PG&W, DD-5, 1; Memphis Electric and Gas,
DD-18, 1-2)

" ACEEE, DD-8, 1; WSEQ, DD-9, 1-2; CEC, DD~
23, 20: New Harmony did not specifically endorse
the use of an energy factor, but did suggest a
specific definition for the term, thus implying
acceptance of it. D-7, 1-3.

" ACEEE, DD-8, 1. The comment was in response
t0 a question in the 1993 NPR (sée Question 1, a.,
at 58 FR 12830).

"?WSEO, DD-9, 2.

s CEC, DD-23, 23.

**Whirlpool, D-3, 2; Maytag, D—, 1-2; AHAM,
D-5, 6~7, 9-10; Speed Queen, D-8, 1; PSCNC, DD-
1, 2; Brooklyn Gas, DD-2, 1; Peaples Gas, DD-3, 1;
Mississippi Gas, DD—4, 1-2, 4; PG&W, DD-5, 1:
Memphis Electric and Gas, DD-18, 1-2; LG&E, DD—
19, 3-4; EGIA, DD-21, 2; AGA, DD-22, 2-4;

ENTEX, DD-24, 2-3.

_ " See, for example, Whirtpool, D-3; 3 (energy
factors have meaning to engineers, but not to
consumers); Maytag, D—4, 1-2 (energy factors would
be very difficult and even overwhelming to
consumers and retail salespeople). Mississippi Gas
suggested that the use of an energy factor could
discriminate against minority and low income
households and attached the results of a consumer
survey in support of its contention. DD-4, 1-2.

to an energy consumption disclosure,

Whirlpool suggested that those few

such as kilowatts per cycle or per year.?? consumers who would want to know

Nine recommended retaining the
estimated annual operating cost.92
Two of the comments favoring
estimated annual operating cost
included consumer survey results in
support of their position. ENTEX
attached consumer survey results
indicating that 80% of 200 consumers
surveyed preferred the current label
when asked to compare the 1993 NPR
Sample 4 dishwasher label with the
current (estimated annual operating
cost) dishwasher label.?3 Mississippi
Gas's results of a similar consumer
survey indicated that 48.5% of 200 mall
intercept consumers %4 preferred an
estimated annual operating cost
disclosure, as did nine out of ten
consumers interviewed on videotape.95
Some of the comments supporting a
cost disclosure contended that an
energy factor disclosure actually would
mislead consumers.% Several referred
to the 1979 Statement of Basis and
Purpose, in which the Commission
concluded that, for appliances other
than climate control equipment, any
alternative to the estimated annual
operating cost disclosure predicated on
the DOE tests (including the most often
cited alternative—the energy factor)

-would not be likely to assist consumers

in making purchasing decisions.9?

The five comments favaring an energy
consumption disclosure recommended
the use of kilowatt-hours—four
suggesting kilowatt-hour use per cycle
(kWh/cycle) %8 and one suggesting kWh/
cycle or kilowatt-hour use per year
(kWh/year).?® Whirlpool, Maytag, and
AHAM commented that consumers are
familiar with kilowatt-hours because
they see them every month on their
electric bills.*0 Whirlpool contended
that, with a disclosure of kWh/cycle,
dual disclosures and cost grids would
not be necessary, since consumers
would have all they need to make a
comparative purchasing decision.

21 Whirlpool, D-3, 2; Maytag, D—4, 1-2; AHAM,
D--5, 6-7, 9-10; Speed Queen, D-8, 1; EGIA, DD~
21, 2.

9#PSCNC, DD-1, 2; Brooklyn Gas, DD-2, 1;
Peoples Gas, DD-3, 1; Mississippi Gas, DD—4, 1-2,
4; PG&W, DD-5, 1; Memphis Electric and Gas, DD~
18, 1-2; LG&E, DD-19, 3—4; AGA, DD-22, 2-4;
ENTEX, DD-24, 2-3.

“1DD-24, 4, Attachment, 16.

9 DD-4, 3, Attachment, 17-18,

23 DD-4, Attachment, 30.

" This argument pertains only to water heaters,
however, as discussed in Part IV. A. 6. ¢., below.

97 The reference is to 44 FR 66478 (Nov. 19,
1979). See Brooklyn Gas, DD-2, 1; LG&E, DD-19,
2; AGA, DD-22, 2-3.

" Whirlpool, D-3, 2; Maytag, D4, 1-2; AHAM,
D-5, 6-7, 9-10; EGIA, DD-21, 2.

" Speed Queen, D-8, 1.

100 \Whirlpool. D=3, 3; Maytag, D4, 2; AHAM, 10.

the estimated annual operating cost of
their appliance with a gas water heater
could probably obtain the information
from the manufacturer.’9* AHAM
recommended disclosing kWh/cycle as
the main disclosure and disclosing
additionally the percentage reduction in
operating cost if a gas water heater is
used.’%2 AHAM and Speed Queen
pointed out that a kilowatt-hour
disclosure would be consistent with the
requirements of the Canadian Energuide
labels for these products, with Speed
Queen specifically mentioning kWh/
year, rather than kWh/cycle.103

In the 1993 NPR, the Commission
explained its reasons for proposing not
to require the disclosure of estimated
annual operating cost as the primary
energy usage disclosure on labels. Those
reasons are summarized in Part IV.A 6.,
immediately above.194 The comments
favoring the continued use of estimated
annual operating cost on labels for these
products have not provided any new
information that would support a
change in the Commission’s tentative
conclusion about this issue. The
Commission rejects, therefore, the

“suggestions that operating cost be
retained as the primary descriptor on
dishwasher and clothes washer labels,
and reiterates its conclusion that
estimated annual operating cost as the
primary energy usage disclosure is not
likely to assist consumers in making
purchasing decisions with respect to
these products.

The comments supporting the
Commission's proposed use of energy
factor did not elaborate on why they
believed this descriptor would be
appropriate.!® In contrast, the
comments opposing the use of energy
factor were unanimous in the specific
criticism that the term would mean
nothing to consumers and would
confuse them.!% For example, Maytag
stated that it was difficult to explain
energy factor sufficiently to Maytag
employees, even when the person

101 Whirlpool, D-3, 3.

102 AHAM, D-5, 6-7, 9-10,

103 AHAM, D-5, 8-9; Speed Queen, D-8, 1.

104 See 58 FR 12826-27.

193 ACEEE supported its use without elaboration,
ACEEE,DD-8, 1. WSEQ favored energy factor
because.its use would be consistent with the DOE
test and with “industry terminology and past
practice,” (presumably a réference to its use in the
GAMA Directory for water heaters, because the
current labels for clothes washers and dishwashers
require the disclosure of estimated annual operating
cost, not an energy factor.) WSEOQ, DD-9, 2. CEC
acknowledged that communication of energy usage
for these two product categories is difficult to
accomplish, and that an energy factor is the best
one could hope for. CEC, DD-23, 23.

1% See note 89, above.
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explaining the term thoroughly
understood the concept. Maytag also
contended that consumers seeing energy
factors would be confused by the
association of higher numbers with
higher efficiency. For operating cost
descriptors for clothes washers and
dishwashers, *'smaller is better.” 1*7 The
Commission is therefore persuaded by
the comments that the energy factor
proposed in the 1993 NPR is not the
most appropriate alternative to
operating cost as an energy usage
descriptor for these two product
categories.

The Commission concludes that an
energy consumption descriptor in terms
of kilowatt-hours of electricity
consumed per year (kWh/year) would
be the best alternative disclosure of
energy usage for clothes washers and
dishwashers. As several comments
pointed out, consumers are familiar
with kilowatt-hours from their utility
bills, so kilowatt-hour use will be more
familiar than an energy factor.1%8 The
required disclosure will be in terms of
electricity consumed using an electric
water heater alone, without showing
energy consumption for use of the
product with both an electric and gas
water heater. By comparing the kWh/
year of one product to another,
consumers will be able to see how the
products use energy relative to one
another.!® This fulfills the EnergyGuide
program's purpose of providing
consumers with comparative energy
usage information for making
purchasing decisions.

The Commission agrees with
Whirlpool that use of a kilowatt-hour
usage descriptor eliminates the need for
a cost grid because those consumers
who so wish may multiply the kWh
figure by a cost per kWh for electricity
and convert the descriptor into a cost-
per-year figure.!'© However, as with
labels for refrigerators, refrigerator-
freezers and freezers, water heaters, and
room air conditioners, the primary
kWh/year disclosure will be
supplemented by an estimated annual
operating cost disclosure in the form of
a statement at the bottom of the label.
For clothes washers and dishwashers,
this statement will show two operating
costs for the labeled product—one
calculated on the basis of its use with
an electric water heater, and one with a

107 Maytag, D-4, 1.

10xWhirlpool, D-3, 3; Maytag, D-4, 2; AHAM, 10.

199 The range of comparability scale will, as
before, provide information as to how the labeled
product compares in energy usage to all other
similarly sized products.

110 Whirlpool, D-3, 3. See the discussion of
elimination of cost grids on al! labels in Part
IV.B.4.b., below.

gas water heater—both derived using
the DOE annual average cost for
electricity and gas. (As in the case of the
current labels, the cost for operation
with an oil-fired water heater is not
included because these products
account for less than one percent of all
residential water heater sales.) The
statement will identify the specific costs
per unit for the two fuels and the year
DOE published them.'!! This
supplemental disclosure will enable
consumers to obtain a sense of the
magnitude of the monetary difference in
operating costs between different
models, without requiring that they
make their own mathematical
calculation.

The Commission is amending the
Rule to require a disclosure of kWh/year
on labels for these products, rather than
adopting a kWh/cycle descriptor, as
several comments suggested.'12 A kWh/
year disclosure, because it provides a
larger spread of figures than would a
kWh/cycle, discloses differences in
energy usage that will be easier for
consumers to perceive. Obviously,
much more electricity is consumed
during a year than during one cycle of
operation. Thus, kWh/year will show
larger figures and greater intervals
between the figures for different models
and, therefore, will illustrate more
clearly the magnitude of the efficiency
difference. Moreover, a kWh/year
disclosure will be consistent with the
amended disclosure requirements for
the other non-climate-control products
and with the Canadian EnerGuide
program's required disclosures for these
two products (as well as the other
products covered by the Canadian
program.) Accordingly, the final
amended Rule requires that labels for
dishwashers and clothes washers
disclose the products’ energy usage in
terms of kilowatt-hours used per year.
See section 305.11(a)(5)(i)(E) through (J),
Appendices C and F, and Sample Labels
for dishwashers and clothes washers in
“Text of Amendments,’" below.

c. Water heaters. As discussed in the
1993 NPR, the comments responding to
the proposal to change from a cost
disclosure to energy factor or kWh,
therms (of gas), or gallons (of cil) per
year for water heaters were divided
between keeping the estimated annual
operating cost and switching to the
energy factor.!!3 Citing its reasoning in
the 1988 NPR, the Commission
tentatively concluded in the 1993 NPR

111 See discussion of the operating cost statement
in connection with the elimination of cost grids in
Part IV.B.4.b., below.

112 See Whirlpool, D-3, 2; Maytag, D4, 1-2;
AHAM, D-5, 6-7, 9-10; EGIA, DD-21, 2.

111 See discussion at 58 FR 12827-28.

that, as a primary disclosure of energy
cost, a dollar disclosure is not likely to
assist consumers in making purchasing
decisions.!'4 Because the energy factor
is already in use within the industry
and is easily converted to estimated
annual operating cost, the Commission
proposed to require it for water heaters,
even though it could make accurate-
cross-fuel comparisons difficult.!'s

Of the 23 comments on this
proposal,''6 only three favored replacing
estimated annual operating cost with an
energy factor for water heaters.!!”?
ACEEE and WSEO favored the use of
energy factor with little elaboration.!'®
As with dishwashers and clothes
washers, CEC supported the energy
factor as the best way to communicate
the efficiency of water heaters.!" CEC
noted that federal standards and
enforcement actions and incentive
payments from utilities are all based on
efficiency values, rather than dollar
values, which can cause confusion by
changing annually for the same basic
design.!20

Almost all 20 comments opposing the
replacement of estimated annual
operating cost with the energy factor
disclosure stated that energy factors
would be much more confusing to
consumers, who understand and are
used to dollar cost disclosures. Many
argued that an energy factor disclosure
could mislead consumers because the
range of energy factors is from
approximately .55 to .65 for gas water
heaters and from .86 to .95 for electric
water heaters. They suggested that this
could Jead consumers to conclude
erroneously that electric water heaters
would be less costly to run.!2! Some

114 See 53 FR 22109-10. Seealso 42 U.S.C.
6294(c)(1)(A)ii).

115 The Commission noted that consumers who
wished to, could use the cost grids at the bottom
of the labels to make cross-fuel comparisons.

116PSCNC, DD-1, 2; Brooklyn Gas, DD-2, 1;
Peoples Gas, DD-3, 1: Mississippi Gas, DD—4, 1-2,
4; PG&W, DD-5, 1; Atlanta Gas, DD-8, 1; Piedmont
Gas, DD-7, 1-2; ACEEE, DD-8, 1; WSEQ, DD-9, 1-
2; Elizgbethtown Gas, DD-10, 1-2; Covington Gas,
DD-11, 1; Gibson County Utility, D-13, 1: Mountain
Fuel, DD-14, 1-2; Texas Gas, DD-15, 3—4;
Oklahoma Gas, DD-17, 1-2; Memphis Electric and
Gas, DD-18, 1-2; LG&E, DD-19, 3—4; Laclede Gas,
DD-20, 1-5; AGA, DD-22, 2-4; CEC, DD-23, 20, 23:
ENTEX, DD-24, 2-3; Consolidated Natural Gas,
DD-25, 1-4; UGIL, DD-26, 1-2.

117 ACEEE, DD-8, 1, WSEO, DD-9, 1-2, and CEC,
DD-23, 20.

118 ACEEE, DD-8, 1, WSEO, DD-9, 2.

19 CEC, DD-23, 23.

120 fd. at 20. :

121 See, e.g., Peoples Gas, DD-3, 1 Piedmon! Gas.
DD-7. 1-2; Elizabethtown Gas, DD-10, 1-2;
Mountain Fuel, DD-14, 1-2; Texas Gas, DD-15,9~
4; Oklahoma Gas, DD-17, 1-2; LG&E, DD-19, 3—4;
Laclede Gas, DD-20, 1-5; ENTEX, DD-24, 2-3. The
current ranges of esti d | operating costs
for all sizes of water heaters are from $122 to $216
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stated that requiring energy factof’s
would make it difficult for consumers to
compare water heaters using different
fuels.i22

Several comments also stated that
energy factors do not take into
consideration the total system efficiency
of the energy source fueling the water
heater.!23 The implication is that
electricity is considerably more
expensive and energy-intensive to
produce than natural gas. For example,
Laclede Gas contended that from
extraction to point of end use, 91% of
the energy content of natural gas is
delivered to customers, whereas for
electricity, 27% of the energy content is
delivered.!24

Eight comments contended that
consumers are frequently in a position
to judge energy cost before making their
selection because they have increasing
opportunities to see water heaters before
purchase in building supply stores,
retail outlets and in new homes.'?5 They
concluded that such consumers,
therefore, should be provided with
estimated annual operating cost on
labels. Several comments quoted with
approval the Commission’s conclusion
in the 1979 Statement of Basis and
Purpose that any alternative to the
estimated annual operating cost
disclosure predicated on the DOE tests
(including the most often cited
alternative—the energy factor) would
not be likely to assist consumers in
making purchasing decisions.'2®

As with dishwashers and clothes
washers, the Commission explained in
the 1993 NPR why it proposed changing
from requiring an estimated annual
operating cost disclosure as the primary
energy usage descriptor on labels for
water heaters.'?? Those reasons are
summarized in Part IV.A.6., above.'28 As
with clothes washers and dishwashers,
the comments favoring the continued
use of estimated annual operating cost
on labels for water heaters have not
provided any new information that
would support a change in the
Commission’s tentative decision on this
issue. The Commission rejects,
therefore, the suggestions that operating

or gas water heaters and from $377 10 $464 for
lectric water heaters. 56 FR 46534 (Sept. 13, 1991),
. '#5ee, e.g., Brooklyn Gas, DD-2, 1; PG&W, DD-
5, 1: Consolidated Gas, DD-25, 3.
'** See, e.g., Peoples Gas, DD-3; Mississippi Gas,
DD-4, 4: Laclede Gas, DD-20, 3.
'** Laclede Gas, DD-20, 3.
* Peoples Gas, DD-3, 1; Elizabethtown Gas, DD~
10. 1-2; Covington Gas, BD-11, 1; Gibson County
Utility, D-13, 1; Texas Gas, DD-15, 4; AGA, DD~
22,3: Consolidated Gas. DD-25, 1-2: UGI, DD-26.
'3 See note 97, above.
7 See 58 FR 12828,
'#* See 58 FR 12826-27.

cost be retained as the primary
disclosure of energy usage on water
heater labels, and reiterates its
conclusion that estimated annual
operating cost as a primary energy usage
descriptor is not likely to assist
consumers in making purchasing
decisions with respect to these
products.

As in the case of clothes washers and
dishwashers, the comments supporting
the Commission's proposed use of
energy factor for water heaters did not
elaborate on why they believed this
descriptor would be appropriate. ACEEE
supported its use without further
comment.'2? WSEO favored energy
factor because its use would be
consistent with the DOE test and with
“industry terminology and past
practice,” which is presumably a
reference to its use in the GAMA
Directory for water heaters.!30 CEC
acknowledged that communication of
energy usage for water heaters is
difficult to accomplish, and that an
energy factor is the best that could be
hoped for.'3! The Commission is
persuaded by the comments that the
energy factor is not the best energy
usage descriptor for water heaters.

The Commission has determined to
amend the Rule instead to require that
labels for water heaters disclose the
products’ energy usage in terms of
kilowatt-hours used per year (for
electric water heaters), therms of natural
gas used per year (for natural gas-fueled
water heaters), and gallons used per
vear (for propane-gas-fueled and oil-
fueled water heaters), as proposed in the
1988 NPR.!?? As in the case of
dishwashers and clothes washers, this
disclosure has the advantage of
obviating the need for cost grids on the
labels by providing consumers with the
option of determining cost by
multiplying the labeled value by the
appropriate cost per unit of the
applicable fuel, which will also be
disclosed (see below). This calculation
will facilitate consumers’ ability to
make cross-fuel comparisons, if they
wish to do so. Moreover, it provides a
disclosure in terms that will be familiar
to consumers because they see kWh,
therms or gallons on their fuel bills.
Finally, it maintains consistency among
all the labels for non-climate-control
products covered by the Rule.

This primary disclosure will be
supplemented by an estimated annual
operating cost disclosure in the form of
a statement at the bottom of the label.

129 ACEEE, DD-8, 1.
TWWSEO, DD-9, 2.
HHCEC, DD-23, 23.
12 See 53 FR 22110, note 22.

This statement will show the operating
cost for the labeled product derived
using the DOE annual average cost for
electricity, gas, or oil, as appropriate.
The statement will identify the specific
cost per unit for the applicable fuel and
the year DOE published it.233 This
statement will provide a basis for
making cross-fuel comparisons. The
additional advantages of retaining
operating cost as supplemental
information have been discussed in Part
IV.A.6.a.and b., above.?34 See Amended
Rule sections 305.11(a)(5)(i)(E) through
{J). Appendices D1 through D3, and the
Sample Labels for water heaters in
“Text of Amendments,” below.

7. Proposed Changes In Label Adhesion
Strength Requirement

Section 305.11(a)(3)(i) of the Rule
specifies the paper stock and minimum
peel adhesion capacity of labels for
covered products. In addition to
requiring that adhesive labels be applied
“so they can be easily removed without
use of tools or liquids, other than
water,"” this section requires that the
label adhesive must have “a minimum
peel adhesion capacity of 24 ounces per
inch width."” Prior to the 1988 NPR, the
Commission received requests to amend
this provision to make the labels easier
for consumers to remove. The 1988 NPR
sought comment on whether to lower
the minimum peel adhesion capacity
and on whether a performance standard
should be adopted instead.?35

In the 1993 NPR, the Commission
discussed the comments responding to
the 1988 NPR, which favored an
amendment that would make it easier 1o
remove labels. The Commission
concluded that the current standard can
result in labels sticking to products with
excessive tenacity and proposed a
specific performance standard. To
provide the industry with guidance as to
an acceptable minimum adhesion
capacity sufficient to meet the
performance standard, the Commission
also proposed changing the minimum
peel adhesion capacity in the Rule from
24 to 12 ounces and changing it from a
requirement to a suggestion.?36

Four comments addressed this issue.
One supported the proposal, saying that
excessive label tenacity has been an
annoying problem.?37 Three others

191 See discussion of the operating cost statement
in connection with the elimination of cost grids in
Part IV.B.4.b.. below.

34 See also the discussion of the elimination of
cost grids in Part IV.B.4.b.; below.

135 See 53 FR 22111,

Y35 See 58 FR 12825-26 and 12835 (proposed
section 305.11(a)((4)(i)).

"W Amana, D-1, 2,
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supported the proposal, but emphasized
that the Rule should not require any
specific adhesion capacity.}38

The Commission concludes that the
record supports revising the Rule to
state a performance standard for label
adhesion capacity without requiring any
specific adhesion capacity number. The
Rule will state, for guidance only, an
adhesion capacity number (12 ounces)
that the Commission deems adequate to
comply with the performance standard.
See section 305.11(a)(4)(i) of the
Amended Rule in “Text of
Amendments,” below.

8. Suggestion To Label Only Display
Models In Retail Outlets

The 1988 NPR also requested
comment on a manufacturer’s
suggestion that the Rule permit
manufacturers to label only display
models in retail outlets to reduce
labeling cost while still providing
information to the public. Because the
Commission interprets EPCA as
requiring a label on all models of
covered products,?39 the 1988 NPR
sought comment on whether the
Commission should submit a special
report to Congress recommending a
change in EPCA to allow the
Commission to amend the Rule in this
regard.140

The six comments responding to the
discussion of this issue in the 1988 NPR
opposed the proposal to label only
display models. In the 1933 NPR,
therefore, the Commission stated that it
intended to take no action on it.24* The
one comment on the proposal to label
only display models supported the
Commission’s 1993 NPR tentative
decision to take no action on the
proposal.}#2 The Commission, therefore,
will not submit a special report to
Congress recommending such a change.

9. Directory Option for Water Heaters

The 1988 NPR solicited comiment on
a proposal from GAMA to repeal the
current product-specific labeling
requirements for water heaters and,
instead, to allow manufacturers to
provide required energy usage
information in an industry directory and
to label their products with labels that
provide no energy usage information or

18 Whirlpool, D=3, 5: AHAM, D-5, 6: ARl D-6.
Section 324(c)(1) (42 U.5.C, 6294(c)(1]) states

that ** * * arule prescribed under this section
shall requize that each covered product in the type
or class of covered products to which the rule
applies bear a label which discloses * * *."
{emphasis added).

1%0°This procedure is permitted under Section 6(f}
of the FTC Act {15 U.5.C. 46{)).

14) See 58 FR 12826.

12 CEC, DD-23, 20.

limited information. Of the six
comments addressing this proposal,
only one favored it and the Commission
decided to leave the current water
heater labeling requirements
unchanged. The Commission noted that
GAMA'’s Directory can be a useful
voluntary supplement to the labels for
those consumers and industry members
who choose to use it.}3?

Four comments addressed this
issue.’#* No new evidence or arguments
were raised. GAMA reiterated its
previous position that furnaces and
water heaters typically are purchased
from contractor-installers and are not
seen on display by consumers before
their purchase and installation and,
therefore, should not be subject to
mandatory labeling requirements.145
Atlanta Gas supported, without specific
reasons, the Commission's position to
continue requiring product-specific
labels for water heaters instead of
requiring only that they be listed in a
directory.'#5 A comment from a
building code inspector stated that
labels on products reduce building code
inspection delays and make inspections
easier,'47 CEC reported that the major
manufacturers use so many
manufacturers’ names, trade names, and
model numbers that it is often very
difficult to determine with any degree of
certainty what data in a directory; either
GAMA'’s or CEC's, pertain to any
specific unit,148

Eight other comments bear on this
issue; all of these were received from
members of the natural gas industry
who opposed requiring energy factors
on labels for water heaters, clothes
washers, and dishwashers. They
commented that appliances, including
water heaters, increasingly are on
display in stores, building supply
outlets, and new homes. They
concluded that consumers can therefore
make purchasing decisions that
consider the information on labels
attached to the products.}49

144 See 58 FR 12826.

144 GAMA. D-9, 1; Atlanta Gas, DD-6, 2:
Palmdale, DD-16, 1; CEC. DD-23, 20.

HEGAMA, D-9, 1.

144 Atlanta:Gas. BD-6. 2.

147 Palmdale. DD-18, 1.

148 CEC, DD-23, 20.

13% Peoples Gas, DD-3, 1; Elizabethtown Gas, DD-
10, 1-2; Covington Gas, DD-11,.1; Gibson County.
Utility, D-13. 1: Texas Gas, DD-15, 4; AGA, DD-
22, 3: Consolidated Gas, DD-25, 1-2: “Market
trends suggest that labels do indeed assist a large
number of consumers in purchases of appliances
such as water heaters. The fact that most water
heaters are purchased either as emergency
replacement of leaking water heaters or in
connection with the purchase of a new home does
not necessarily lead one to conclude that consumers
do not take the time to look at the labels on
appliances that they are planning to purchase. In

Accordingly, the Commission is
retaining the product-specific labeling
requirements for water heaters.

10. Proposal to Label Certain Unvented
Heaters

The Commission in 1979 exempted
electric unvented heaters, or “space
heaters,” from the Rule.?3° In 1984, DOE
published a final test procedure for
“unvented heaters’” that use natural gas,
propane and kerosene.!5! Consequently,
in the 1988 NPR, the Commission
sought comment on whether to label
these other unvented heaters.152

In the 1993 NPR, after analyzing the
comments on the issue, the Commission
tentatively concluded that unvented
heaters fueled by natural gas, propane
and kerosene should be exempted from
the Rule because all models are 100%
efficient. They are not vented to the
outside and, therefore, all the heat
produced remains in the area being
heated. In addition, compared tc the
other products covered by the Rule, they
consume minor amounts of energy. The
Commission found there is no
significant difference in operating cost
among similarly sized models and,
therefore, that labels disclosing costs
would not help consumers make
purchasing decisions.?53 The
Commission tentatively concluded that
requiring the labeling of these products
would not be economically feasible
unless the cost of labeling were offset by
some significant benefit to consumers.

Two comments addressed this issue.
GAMA favored exempting these
products.*5* CEC opposed an
exemption, stating that the fact that
there is no real difference in efficiency
among these unvented space heaters is
in itself an important piece of
information that should be
communicated to consumers.1?3

the case of new homes, it is sirailarly difficult to
conclude that the consumer/homebuyer never
actually takes the time to at least casually inspect
the water heater and thus see the water heater
label.”: UGL DD-26, 2.

150The Commission found that, because all these
products operate with virtually the same efficiency
the cost that would be incurred by industry in
implementing label disclosures could not be
economically justified. The Commission
determined that the cost of testing and labeling
would be substantial and would increase the
products’ cost by about 3%. The evidence also did
not indicate that labeling would enable consumers
to make more informed purchasing decisions
because these products are all essentially 100%
efficient in producing heat and operate with little
variation in energy costs. 44 FR 66466, at 66468
(Nov. 19, 1979).

15149 FR 12148 {March 28, 1984).

152 See 53 FR 22111,

153 The Commission assumed that consumers
understand that models that provide more heat cos!
more to operate. See 58 FR 12828,

SSGAMA, D-9, 2.

w8 CEC, DD-23, 21.
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information that should be
communicated to consumers. 55

The Commission has the discretion to
exempt unvented heaters from labeling
if labeling would not be technologically
or economically feasible.258 The
Commission finds that the cost of
labeling would exceed whatever benefit
that consumers may obtain from
learning that all competing modelsof a
product are about equal in efficiency.
The Commission concludes, therefore,
that a labeling requirement is not
economically feasible, and exempts
these products from the Rule.

B. Issues Not Raised in the 1988 NPR

1. Industry Proposal To Exempt Central
Air Conditioners From Labeling
Requirements

In responding to the 1988 NPR, one
manufacturer requested that the
Commission repeal the recently adopted
requirement for product-specific labels
on central air conditioners. In
discussing this comment in the 1993
NPR, the Commission stated that its
reasoning for requiring product-specific
labels for central air conditioners is
described in the Statement of Basis and
Purpose published with the central air
conditioner amendments,57 and that
the comment did not contain any new
information to justify reconsidering the
Rule’s requirements in this regard.s8

Three comments addressed this issue.
ARI favored repealing the labeling
requirement, contending that consumers
do not use labels in their purchasing
decisions and that all that is needed is
a directory listing and a generic label
referring consumers to it.*>9 CEG
opposed repealing the labeling
requirement because the label

information is useful to consumers, to” -
utilities with incentive rebate programs w

for installation of efficient equipment,
and to enforcement officials. 60
Palmdale also described bow labels on
heating and cooling equipment are
useful to building code inspectors.161

The ARI comment does not provide
any new information to justify repealing
the central air conditioner labeling
requirentents. In contrast, the CEC and
Palmdale comments strongly stiggest
that the information on central air
conditioner labels is used by the public.
The Commission therefore concludes
that the record supports retaining the

MGAMA, D-9, 2,

155 CEC, DD-23, 21.

'"42 U.S.C. 6284(a){1) and 6294(b}{5).

"7 52 FR 45888, 46891-2 (Dec, 10, 1957).

'*" See the discussion of Carrier’s comment at 58
FR 12628,

5% ARI, D, 1.

" CEC, DD-23, 21.

labeling requirement for central air
conditioners.

2. Minor Revisions to the Rule

a. Descriptions of covered products.
In the 1993 NPR, the Commission stated
that new definitions for certain preducts
appear in NAECA 87, and that the DOE
test procedure product definitions, from
which the definitions in the Rule are
derived, have been amended over the
years. As a result, some of the
definitions of covered products in
section 305.3 of the Rule are no longer
up-to-date.’%2 In addition, DOE has
approved test procedures for new
product categories and has adopted
minimum efficiency standards pursuant
to NAECA 87.153 Because the
Commission’s Rule and DOE’s test
procedures and standards work in
tandem to regulate the products
enumerated in EPCA, the Commission
proposed to revise the Rule’s definitions
to establish as much consistency as
possible with DOE’s test procedures and
standards to avoid confusion.

Two comments generally supported
these proposed amendments to the
Rule.®4 No comments opposed them.
The Commission, therefore, has™ * ™~
amended the definitions in accordance
with the proposals in the 1993 NPR. The
amended sections of the Rule describing
covered products are contained in "“Text
of Amendments,” below, at sections
305.3 (a), (b), and (e) through (i).

b. Determinations of energy usage.
Section 305.5 of the Rule refers to the

DOE test procedures that manufacturers

must follow in determining the energy
usage figures to be used in complying
with the required disclosures. In the
1993 NPR, the Commission proposed
amending section 305.5 to reflect that
the primary disclosure of energy usage
on labels for products that had disclosed
estimated annual operating cost would
be in terms of either kilowatt-hour use
per year or energy factor, instead of
estimated annual operating cost.195
Only CEC commented on this, and it
supgorted it.168

The Commission is amending section
305.5 of the Rule. The section will now
refer to kilowatt-hours per year, therms
per year, or gallons per year because the
Commiission has decided to require the
disclosure of energy consumption

162 See 58 FR 12628-29.

163 For example, DOE developed a test procedure
for a new product category added by NAECA 87
{pool heaters) and test procedures for two new
types of water heaters (instantaneous water heaters
and hea! pump water beaters.) Thase producis are
being addressed in a separate proceeding.

54 ARI, D-6, 2; CEC, DD-23, 3, 21.

165 See 58 FR 12829.

168 CEC, DD-23, 3, 21.

descriptors rather than energy factors.
See section 305.5 in “Text of
Amendments,” below.

c. Determinations of capacity. Section
305.7 of the Rule establishes the
methodology for determining the
capacity, or size, of covered products.
This is accomplished by a general
definition of capacity for each product
followed by a reference to the specific
section of the DOE test that contains the
procedure for determining the capacity
of the product. Bgcause the DOE tests
have been modified since these
references were published in the Rule,
many references are now incorrect. The
Commiission proposed, in the 1993 NPR,
correcting the references in section
305.7.

Two comments supported these
proposed amendments and none
opposed them.'¢? Accordingly, the
Commission has amended the
references as proposed in the 1993 NPR.
See section 305.7 in “Text of
Amendments,” below.

d. Past effective dates. Since the Rule
was first published in 1979, section
305.18 has itemized the effective dates
for the Rule’s various requirements for
all the covered product categories. The
effective dates for the Rule’s particular
reporting requirements also have
appeared separately in § 305.8(a).
Because of various amendments to the
Rule over the years, §305.18 and, toa
lesser extent, § 305.8{(a) now list many
different effective dates.

In the 1993 NPR, the Commission
proposed deleting § 305.18 entirely and
eliminating the effective dates
provisions in § 305.8(a). The
Commission tentatively found that their
continued inclusion in the codified
version of the Rule is of questionable
value, that inclusion of all these
effective dates in the Code of Federal
Regulations version of the Rule is
optional, and that deleting them will
have no substantive effect on the Rule.
The actual effective dates, if of historical
interest, can be found in the relevant
Federal Register notices. Finally,
deletion of this information will
simplify the Rule and reduce printing
costs. The only comment on this issue
supported the proposal.’s® Accordingly,
for the reasons previously set forth, the
Commission is amending the Rule by
deleting § 305.18 entirely and by
eliminating the effective dates in
§305.8(a). See §§305.8(a), 305.18 and
305.19 (which will be renumbered
305.18) in "Text of Amendments,”
below.

*TARI, D-6, 2; CEC, DD-23, 3, 21,
'S CEC, DD-23, 25.
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3. Energy Efficiency Descriptors

Currently, the Rule requires the use of
the term “Energy Efficiency Rating
(EER)" to describe the energy usage of
room air conditioners, central air
conditioners (including heat pumps),
and furnaces.!® The Commission
adopted this single term so consumers
could learn to recognize and associate it
with energy efficiency measurement.
The industry, however, describes the
same rating with several terms based on
the product category: e.g., “Energy
Efficiency Ratio (EER)"” for room air
conditioners, “Annual Fuel Utilization
Efficiency (AFUE)" for furnaces,
“Seasonal Energy Efficiency Ratio
(SEER)" for central air conditioners and
the cooling side of heat pumps, and
“Heating Seasonal Performance Factor
(HSPF)" for the heating side of heat
pumps. These terms also are found in
the DOE test procedures.

During the 1988 NPR comment
period, several comments proposed
changing the Rule’s use of the single
term, “EER," to the terms the industry
uses for each product category. The
comments noted that, although the term
“EER" is used on labels, fact sheets and
in catalogs, the industry still uses the
other terms extensively and most
consumers understand them.

In the 1993 NPR, the Commission
proposed amending section 305.2(i) of
the Rule to permit disclosure of the
descriptors that are commonly used by
the industry and referenced in the DOE
tests. Eight comments addressed the
proposal. Five supported it.!7® CEC also
urged that the Commission not just
allow use of the industry terms, but
require their use.!”! Two comments said
average consumers would not
understand the industry terms.!72

The Commission is not persuaded
that average consumers will be unable
to understand the industry terms. In
light of the general support for this
proposal, the Commission has decided
to adopt these instead of the term
“EER.” Further, the Commission has
decided to follow CEC’s suggestion and
to mandate the use of these terms in
required disclosures. This will make the
Rule consistent with DOE’s Minimum
Efficiency Standards Rule and industry
practice. See section 305.2(i) in “Text of
Amendments,” below.

'@ Section 305.2(i). .

" Amana, D-1, 3; ARI, D-6, 2; WSEO, DD-9, 1;
Palmdale, DD-16, 1. In supporting the proposal,
GAMA opined that the industry descriptors could
always have been used and that the Rule only needs
to be modified to reflect this fact more clearly.
GAMA, D-9, 2.

71 CEC, DD-23, 21-22,

72 PSCNC, DD-1, 2; Mississippi Gas, DD—4, 2.

4, New EnergyGuide Label Format

As discussed in Part IV.A.6., above,
the 1993 NPR sought comment on
possible alternatives to dollar energy
usage figures on labels, such as energy
factor or kilowatt-hour, therm, or gallon
usage. In preparing proposed sample
labels displaying the new descriptors for
public comment, the Commission’s staff
determined that additional changes to
the labels were necessary. Specifically,
the Commission needed to add
explanatory language for such terms as
“energy factor' and “kilowatt-hours per
year,” and needed to adjust the labels’
design to accommodate the disclosures
proposed for clothes washers and
dishwashers. Finally, consumer
research conducted by DOE in 1984 and
1985 had suggested that the current
label format could benefit from
simplification.!73

The Commission, therefore, prepared
simplified labels that were intended to
be more “‘user-friendly.” In consultation
with DOE's Office of Codes and
Standards, the Commission prepared
three different prototype dishwasher
labels—a vertical graph, a bar graph,
and one that used the current horizontal
graph configuration. The 1993 NPR also
included a fourth label that showed the
bar graph against a grid background,
with the high end bar occupying the full
height of the graph and with the low
end bar coming up only to the first line
in the grid.

The Commission conducted consumer
research involving 120 shopping mall
consumers on the proposed alternative
labels. The study showed consumers
preferred the bar graph format over the
other two (as well as over the current,
dual-disclosure label). The Commission
placed the results of the study on the
rulemaking record to aid the public in
commenting on the proposed labels.!7

In an effort to understand better how
consumers perceive, understand and
use information on energy efficiency,
the 1993 NPR asked: how would
“energy factor” and “kilowatt-hour use
per year” be perceived and understood
by consumers; what fuel cost figures
and what fuel cost figure intervals
would be appropriate in the cost grids
on labels for certain appliances; how
easy is it for consumers to use the cost
grids to compare the relative costs of
alternative products; and, would the
costs to industry of newly designed
labels be justified by the improvement
in communication. The Commission
also asked whether the Rule’s
dimension requirements for labels

173 See DOE materials at B-1 through B-3.
174 See B—4.

should be changed and for other
suggestions for improving label design.

The Commission has divided the
discussion of the format of EnergyGuide
labels into two issues: format of the
primary disclosure, and cost grids.

a. Format of the primary disclosure.
Eleven comments addressed the format
change issue. Five comments indicated
a preference for one or another of the
proposed sample formats, thereby
implicitly supporting change from the
current format.!”s Six advocated keeping
the format of required labels the same or
essentially the same.!76

All of the comments that expressed a
preference for any of the proposed
sample labels favored Sample 4 (the bar
graph with grids).!7? Speed Queen
preferred the overall format of Sample 4,
but suggested that the lower haif of
Sample 3 was preferable because it
emphasized the definition of “energy
factor.” 178 ACEEE and WSEOQ preferred
Sample 4 and suggested minor
improvements.!”® WSEO also
commented that the proposed changes
to the labels are necessary to improve
their usefulness, and that the costs of
the improvements will probably be low
compared to the benefits.#0 USEPA
preferred Sample 4 because of the cross
grids behind the bar graph and found it
the easiest to read and understand. '

Whirlpool commented that the
present horizontal format has been in
use for the past 13 years with no adverse
consumer feedback that would indicate
misunderstanding or confusion about
the ranges of comparability. It further
noted that maintaining consistency with
the present format would reduce costs
to manufacturers and, ultimately, to
€onsumers. It also would reduce
confusion and the need for reeducation
among retail salespeople and
consumers.!*2 Whirlpool, Maytag and
AHAM asked that the EnergyGuide

'S Amana, D-1, 3; Speed Queen, D-8, 2;: ACEEL
DD-8, 1; WSEO, DD-9, 1-2; USEPA, DD-12, 1.

7 Whirlpool, D-3, 5; AHAM, D-5, 10-11; AR,
D-6, 2; GAMA, D-9, 2; Mississippi Gas, DD-4, 4
Texas Gas, DD-15, 5-6.

'77 Amana, D-1, 3 (*no objection to the Sample
4"); Speed Queen, D-8, 2; ACEEE, DD-8, 1; WSEQ
DD-9, 1-2; USEPA, DD-12, 1.

175 Speed Queen, D-8, 2 (the comment noted tha
the definition would not be necessary if kWh/cycle
were used instead of energy factor).

'™ ACEEE appeared to recommend omitting the
definition of “energy factor” from the bar graph
box. DD-8, 2. WSEO suggested rearrangement of
some of the wording on the label and use of
“Kilowatt-hour,"” rather than “kilowatt.” DD-9, 2-
3

150 WSEO DD-9, 3.

81 USEPA, DD-12, 1.

2 Whirlpool, D-3, 5.
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format be consistent with the Canadian
EnerGuide label format, %3

AHAM opposed any format changes
except to the extent necessary to
accommodate new energy usage
descriptors because consumers have
hecome accustomed to reading the
existing EnergyGuide labels.!** AHAM
suggested, however, as did Whirlpool,
that the format be changed slightly to
allow for flexibility in size so labels
could range between 5.25 and 5.50
inches in width, which would include
the presently required 5%’ width
specification. According to Whiripool,
this would provide some latitude to
allow for minor variations in printing
operations.'®s

Speed Queen asked that labels not
hecome larger, because the present size
specifications optimize the number of
labels that can be printed from a sheet
of paper stock.!® Amana, Maytag, and
AHAM requested that the final label
format be printable with manufacturers’
existing printing systems.'®? ARI and
GAMA commented that, if labels are o
be required, they should remain the
same because none of the proposed new
formats would provide any significant,
cost-justifiable benefits.!38

The Commission has determined not
to make major changes in the format of
the primary enesgy usage disclosure on
EnergyGuides except those that are
necessary because the Commission is
amending the Rule to require the use of
new energy usage descriptors. The
Commission also is eliminating cost
grids from labels for refrigerators,
refrigerator-freezers, freezers, water
hesters, clothes washers, dishwashers,
and room air conditioners. See the
discussions in Parts IV.A.6. b. and c.,
above and IV.B.4.b., below. Consumers
are familiar with the current horizontal
bar format, which has been in use for
twelve years. The Commission also has
concluded that the record is
inconclusive about the need for and
advantages of a different format for
presentation of the primary energy
usage disclosure.'® Finally, retaining

" Whirlpool, D=3, 5; Maytag, D4, 4-5; AHAM,
D-5,11-12, The Canadian Jabel, which was
provided in Attachments (0 both Maytag's and
AHAM's comments, is based on a horizantal scale
similar to the current EnergyGuide 1abel.

"LAHAM, D=5, 11,

1" AHAM, D=5, 10-11; Whiripool, D-3, 5.

" Speed Queen, D-8, 2.

'’ Amana, D=1, 3; Maytag, D4, 3; AHAM, D-5,
12. None of these commants, bowever, provided
@ny specific information on how to assure this,

" ARL D-6, 2; GAMA, D-9, 2.

' See comments of PSCNC, who guestionad
making decisfons on tha basis of such a small
tonsumer survey (DD-1, 1-2) and Mississippl Gas,
whose own consumer study suggests that the
Commission should conduct further study in s
deveinpment of an effective energy tabel {DD-4, 4).

the existing herizontal format of the
primary disclosure has the advantage of
continued consistency with Canada’s
EnerGuide labels, %0

Within the context of the existing
horizontal bar format, however, the
Commission is making certain changes
to make the labels simpler and more
*“‘user-friendly.” The Commission
proposed many of these changes as part
of the Sample Labels in the 1993
NPR.19!

Specifically, to simplify the
appearance of the labels overall, the
Commission has removed all text from
the labels above the “EnergyGuide” logo
and moved the phrase “Based on
standard U.S. Government tests” from
its present location under the horizontal
bar so it appears as the only text
immediately below the EnergyGuide
logo. The Commission has increased the
size of the type of this phrase so
consumers can clearly see that the
energy usage information is based on
government standards.'*2 The
Commission also has changed the
arrangement of the text on the labels
somewhat to maximize the use of the
free space resulting from the elimination
of the cost grids and the references to
cost calculation that accompanied them
(discussed in Part IV.B.4.b., below.)

In addition, to emphasize o
consumers that the information on the

190 See comuments on this subject from Amana, D-
1, 3; Whirlpool, D-3, 5: Maytag, D-4, 3-4; AHAM,
D-5,2,8-9; AR1. D8, 3; S Queen, D-8, 2;
GAMA, D-9, 3. With their comments, AHAM and
Maytag provided copies of a marketing research
study conducted by the Canadian Government's
Ministry of Energy, Mines and Resources {"EMR™})
summarizing and discussing focus gronp interviews
used 10 test consumer comprehension of allemative
energy label formats. EMR conducted the study in
connection with revisions to Canada’s “EnerGuide™
labels for appliances. Consumers were exposed to
alternative farmats of labels disclosing three
measures of energy wsage—energy efliciency,
operating cost, or energy consumption.

The study indicated that a simple and clear
disclosure of energy consumption, in the form of
kilowatt-hours per year, was the easiest for
consumers to understand. Labels disclosing
estimated annval operating cost or energy eificiency
seemed 10 be mors confusing. The study also
showed consumer preferance for energy usage
disclosure on a scale measuring from “low” on the
left to **high" on the right.

The revised label format that will be issued for
final comment by EMR discloses energy usage in
the form of estimated annual energy consumption
{in kWh/yz.) over a horizontal bar showing the
energy usage ranﬁa. with color shading increases in
intensity from left to right as energy consumpltion
increases. The energy consumption of the labeled
appliance is indicated with a pointer located at the
appropriate position on the scale.

9 See proposed Sample Labels 1-4 at 58 FR
12847-50.

192 One of the findings in the DOE-sporsored
assessment of DOE's Appliance Labeling Rule
consumer education program was that labels must
display mora clearly the government’s roie in the
tests for the labeling program to have more
credibitity. B-3, 35.

labels is for use in comparative
shopping {rather than to provide exact
energy usage of the appliance in the
home), the Commission has added the
headline “Compare the [Energy Use or
Energy Efficiency ) of this [Product]
with Others Before You Buy.”

The Commission recognizes that, at
least at first, the energy consumption
descriptors on the amended labels may
not be as familiar to consumers as the
estimated annual dollar operating cost
figures on the current labels have been,
and that the product-specific efficiency
descriptors may also seem unfamiliar.
For each energy consumption descriptor
(kWh/year, therms per year, and gallons
per year) and energy efficiency
descriptor (EER, SEER, AFUE, and
HSPF), therefore, the Commission will
require that the labels include a simple
definition.

Finally, the Commission also is
amending slightly the size requirements
for the labels in section 305.11(a}(1) of
the Rule to permit some flexibility in
the label's width, as requested by
AHAM and Whirlpool. This
accommodates the needs of the industry
and will have a de minimis effect on
label size consistency.

The above-described modifications
are reflected in the amended Sample
Labels in *Text of Amendments,”
below,

b. Cost grids. Labels for refrigerators,
refrigerator-freezers and freezers,
dishwashers, clothes washers, water
heaters, and room air conditioners
currently contain cost grids to enable
consumers to estimate the annual
operating cost of the product based on
their own utility rates. In the 1993 NPR,
the Commission proposed that the
amended labels contain similar,
although simpler, cost grids. One
element of these cost grids would be a
range of costs for the fuel used by the
product (electricity, natural gas, etc.).
The Commission asked what cost
figures and what intervals between the
cost figures would be appropriate. The
Commission asked in particular how
easy it is for consumers to use the cost
grid to compare the relative costs of
alternative products. Although the
Commission did not propose
eliminating cost grids from the labels,
the Commission asked for suggestions
for improving the design of the
proposed labels,

Ten comments addressed these
questions. Four supported the
continued use of cost grids, some
suggesting minor modifications.'” The

193 ACEEE, DD-8, 1-2; WSEO, DD-49, 2; Taxas
Gas, DD-15, 4; CEC, DD-23, 24.
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other six ranged from questioning the
need for cost grids to recommending
that they be eliminated from all
labels.194

ACEEE commented that the cost grids,
as shown on Sample Labels 1-4, are
well-designed and useful to the
consumer. The comment, however,
suggested standardizing the ranges of
costs for electricity and gas on labels for
all products, so every label would show
the same fuel cost numbers (and
intervals between them) on the grids.'%s
WSEO said the grids are helpful and
simple and agreed with the cost figures
and the intervals between them.'%¢
Texas Gas commented that the cost
grids are most useful for making cross-
fuel comparisons and that the grids on
water heater labels should be expanded
to show annual energy costs for
operation of the water heater on
electricity, gas, and oil, regardless of
what fuel the labeled product actually
uses.'?” CEC stated that the 1993 NPR
cost grids are adequate. '8

Amana commented that cost grids are
inappropriate for climate control
products because of the complexity of
calculating heating and cooling loads.
Amana was concerned that large
increments in energy cost values on cost
grids, caused by label space constraints,
could confuse consumers who have
trouble calculating the costs. Amana
stated that Canada’s energy label for
refrigerators has for years disclosed
kWh/year with no cost grids.'*?

Whirlpool stated that the grids only
approximate annual operating cost,
while kWh/cycle or kWh/year, in
conjunction with local rates, would
provide precise cost figures. It
recommended replacing the grids with
instructions on how to consult with a
local utility company and to calculate
the annual operating cost based on
kWh/cycle or kWh/year,200 Maytag also
recommended eliminating cost grids
from all labels, contending that they
complicate the message of the label and
make it less likely to be used by
consumers. Also, according to Maytag,
the grids are redundant because it is
obvious that the more kilowatt-hours of

194 Amana, D-1, 3; Whiripool, D-3, 4: Maytag, D-
4. 3; AHAM, D-5, 11; Laclede Gas. DD-20, 1-5;
EGIA, DD-21, 2.

195 ACEEE, DD-8, 1-2.

" WSEQ, DD-9, 2. WSEO noted, bowever, that
the cost grids are not the most important part of the
label.

97 Texas Gas, DD-15, 4.

195 CEC, DD-23, 24.

1% Amana, D-1, 3. Canada’s soon-to-be-revised
Energuide labels are not likely to require cost grids
on labels for any covered product categories. See
Attachments to comments from Maytag and AHAM.

200Whirlpool, D-3, 4.

energy consumed, the more costly the
operation of the product will be.2!

AHAM, while supporting the existing
EnergyGuide format in general,
encouraged the Commission to
eliminate cost grids from the labels.
AHAM cited a DOE study referenced in
the 1993 NPR indicating that consumers
rarely use cost grids and often consider
them to contain extraneous
information.2°2 AHAM also contended
that eliminating the grids would further
harmonize the Commission’s
EnergyGuide labels with Canada’s
EnerGuides.203

EGIA commented that the cost grids
are confusing to customers and,
therefore, confusing to salespeople.204
Laclede Gas, in opposing the use of
energy factors on water heater labels,
noted that the inclusion of simplified
cost grids would not be sufficient to
overcome the distorted information
provided by the energy factor
disclosure.205

The Commission’s authority to
require cost grids is derived from
section 324(c)(5) of EPCA.2% This
section permits, but does not direct, the
Commission to require additional
information on labels relating to energy
consumption if the Commission
determines that such information would
assist consumers in making purchasing
decisions and would not be unduly
burdensome to manufacturers,
Therefore, the Commission has the
authority to eliminate cost grids from
labels if it no longer believes that they
will assist consumers in making
purchasing decisions.

Some industry members contended
that consumers often find that the cost
grids are confusing and detract from the
basic message of the labels.207 Ag
explained earlier, other amendments the
Commission is adopting will provide
consumers with energy consumption
information that can be readily
converted to provide the labeled
product’s operating cost. Specifically,
the Commission's adoption of estimated
annual energy consumption disclosures
for refrigeratars, refrigerator-freezers,

201 Maytag, D4, 2.

202 See the 1993 NPR at 58 FR 12829 and B-2, 38~
39. The same discussion in the DOE study also
includes the opinions of some consumers who
favored the cost grids,

201 AHAM, D-5, 11.

204EGIA, DD-21, 2.

205 Laclede Gas, DD-20, 4. The comment was in
opposition to the proposal to require energy factors
on water heater labels, supplemented by a cost grid
to enable consumers to estimate the annual
operating.cost of the products based on local utility
rates.

242 U.S.C. 6294(c)(5).

207 See Maytag, D4, 2: AHAM, D-5, 11: EGIA,
DD-21/ 2.

freezers, water heaters, clothes washers,
and dishwashers makes cost grids on
labels for those products unnecessary
because the information they provide
will now be available by multiplying the
energy consumption figure by an
appropriate cost per kWh, therm or
gallon.2%8 Accordingly, the Commission
has determined to eliminate cost grids
from labels for these products.

The Commission believes, however,
that consumers may want and benefit
from a simplified direct disclosure of
estimated annual operating cost.
Therefore, the Commission will now
require, on labels for refrigerators,
refrigerator-freezers, freezers, clothes
washers, dishwashers, and water
heaters, a statement that shows the
operating costs for the labeled product
derived using the DOE annual average
cost for electricity, natural gas, propane,
or heating oil, as appropriate. This will
provide consumers with an estimate, for
purposes of comparison, of the
product’s energy usage expressed as an
operating cost. The statement will
identify the specific costs per unit for
the appropriate fuel and the year DOE
published it. Because the statement will
not include operating cost ranges of
comparability, however, the
Commission will require updating of
these cost figures only in connection
with label changes occasioned by the
publication of revisions to the energy
consumption ranges that must appear
with the primary energy consumption
disclosure. The statement will read as
follows:

[Products] using more energy cost
more to operate. This model’s estimated
yearly operating cost is:

[Cost figure will be boxed) Based on
a [Year] U.S. Government national
average cost of § per [kWh, therm,
or gallon] for [electricity, natural gas,
propane, or oil]. Your actual operating
cost will vary depending on your local
utility rates and your use of the
product.29?

The primary energy usage disclosure
on the current labels for room air
conditioners is an energy efficiency
figure identified as an “energy
efficiency ratio (EER)" in the

20s See Parts IV.A.6.a., b., and c., above.

209 For clothes washers and dishwashers, the
statement will read: [Product]s using more energy
cost more to operate. This model's estimated year!\
operating cost is:

[Electric cost figure will be boxed] when used
with an electric water heater

[Gas cost figure will be boxed) when used with
a natural gas water heater -

Based on a [Year] U.S. Government national
average cost of § per kWh for electricity, and
S per therm for natural gas. Your actual
operating cost will vary depending on your locz!
utility rates and your use of the product.
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mduc.try 210 The labels also must
disclose a cost grid based on different
costs per kWh for electricity and
different hours of use per year of the
product. Like the cost grids on current

labels for the products just discussed,
tlw, se cost grids are complicated and
occupy a significant amount of label
space. Although they are not being
amended to disclose an energy
consumption descriptor like the
amended labels for these other products,
the Commission believes that, as with
the other labels, room air conditioner
labels would benefit by replacement of
the cost grids with the operating cost
statement, and is amending the Rule to
that effect. The space on all these labels
that was previously occupied by the
cost grids and text references to cost
will be available for the remaining text
of the labels, which will be presented in
a cleaner, more readable format.21!

To implement the elimination of cost
grids from labels, the Commission is
amending the Sample Labels for
refrigerators, refrigerator-freezers,
freezers, clothes washers, dishwashers,
water heaters, and room air
conditioners. The Commission also is
emending the Appendices that pertain
to these categories to delete the cost grid
materials there contained (see
Al n[.cndnces A1-F in “Text of

\mendments,” below) as well as the
section of the Rule that requires cost
grids to be on labels for these products
(see section 305.11(a)(5)(i)(H) in “Text
of Amendments,” below:)

V. Miscellaneous Issues

Several comments submitted in
response to the 1993 NPR raised issues
that the Commission has not identified
for comment, or were related only
indirectly to the proposals in the NPR.
These issues are discussed below.

A. Effective Date

AHAM and ARI requested, without
elaboration, that the Commission allow
six months until the amendments
become effective.?!2 Section 324 of
EPCA provides that a labeling rule must
take effect not later than three months
after the date it is prescribed, except
that the effective date can be extended
to six months if the Commission
determines that such extension is
necessary to allow adequate time for
compliance.?!3 Because of the nature
and extent of the amendments being

219 See the discussion of the Commission’s
odnpnon of industry terms for required energy
efficiency descriptors in Part IV.B.3., above.
1 See the discussion ofthe text of the labels in
Part IV.B.4.a., above.
32 AHAM, D-5, 14; ARI, D-6, 5.
21142 U.S.C. 6294(b)(4).

announced today, and in view of the
request by the two trade associations,
the Commission finds that the six-
month period is necessary to allow
those who are subject to the Rule to
come into compliance with the
amendments. The effective date of these
amendments, therefore, will be six
months from the date of their
publication in the Federal Register.

B. Central Air Conditioner Labeling

ARI requested that the Commission
amend the Rule to require
manufacturers of split-system central air
conditioners and the evaporator coils
(sometimes sold separately) that are a
part of them to base their
representations of energy usage on the
DOE test procedures.2!'4 ARI also
suggested that certain disclosures on
central air conditioner labels be
amended.2!S The Commission believes
that soliciting public comment on the
proposal in the Federal Register may be
required before imposing such an
amendment.2' The Commission will
take these suggestions under advisement
for future amendments.

C. Cost Grids and Furnace Labeling

ACEEE made several suggestions
pertaining to figures and disclosures for
use on cost grids.2!? Because the
Commission is eliminating cost grids
from labels on refrigerators, refrigerator-
freezers, freezers, clothes washers,
dishwashers, water heaters, and room
air conditioners, these suggestions are
no longer relevant. ACEEE also
provided an alternative Heat Loss Table
for use with the Appendices pertaining
to furnaces.?!® The Commission cannot
modify the Heat Loss Tables, however,
because they are provided by DOE as a
part of the test procedure for
furnaces.2!?

214 ARI, D-6, 3-4. Split system central air
conditioners consist of a condensing unit, which is
usually installed outside, and an evaporator coil,
which is installed In the duct work inside the
house. These two parts can be purchased from the
same manufacturer or from two different
manufacturers.

213 ARI asked that the text on central air
conditioner labels be changed to eliminate, from the
following statement, the assertion that ratings may
vary “slightly™: “This energy rating is based on U.S.
Government standard tests of this condenser model
combined with the most common coil. The rating
will vary slightly with different coils and in
different geographic regions.” ARI also asked that
the statement suggest that consumers contact
dealers for the actual efficiency rating of the
purchased combination.

21642 U.S.C: 6306(a)(2).

217 ACEEE, DD-8, 1-3. For example, ACEEE
suggested a map showing regional zones for room
air conditioners similar to the map used for central
air conditioners.

28]d. at 3,

21942 U.S.C. 324(c)(1).

D. Water Use Disclosures

USEPA suggested that the Rule be
expanded to include a disclosure of the
water-use efficiency of appliances that
use water.229 Because EPCA does not
give the Commission the authority to
require such disclosures, the
Commission cannot expand the Rule as
USEPA requests. In a related matter,
however, the Commission recently has
amended the Rule to require disclosure
of the water use of certain plumbing
products, in accordance with a directive
in the Energy Policy Act of 1992.22!

E. Data Submissions, Ranges of
Comparability, and Testing

CEC suggested specific revisions o
three sections of the Rule. First, CEC
suggested that section 305.8 be amended
so required submissions of data could
be made to the Commission *or its
designated representative.” 222 Second,
CEC requested adding language to
section 305.9 that would give the
Commission the authority to change the
ranges of comparability in
circumstances other than when the
range limits change by more than
15%:.223 Third, CEC proposed several
changes to section 305.16, which relates
to required testing by designated
laboratories for enforcement purposes.
CEC stated that the section should
clarify whether “no more than two"'
samples must be tested and should
provide for verification testing without
the notice and reverification procedures
currently in the section, and that the
Commission should not pay for the tests
when they are required.?24

The Commission appreciates CEC's
suggestions. However, before adopting
any such amendments, the Commission
would need to solicit public comment
on them. The Commission will take
these suggestions under advisement for
possible future amendment proceedings.

VI. Metric Usage

Section 205b of the Metric Conversion
Act, as amended by the Omnibus Trade
and Competitiveness Act, states that the
metric measurement system is the
preferred system of weights and

‘measures in the United States.?25 It also

requires federal agencies to use the
metric system in all procurements,
grants and other business-related
activities (which include rulemakings),
except to the extent that such use is
impractical or is likely to cause

20USEPA, DD-12, 1-2.

221 See 58 FR 54955 (Oct. 25, 1993).
222 CEC, DD~23, 27-28.

23[d., 28.

241d., 28-30. j

22515 U.S.C. 205b.
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significant inefficiencies or loss of
markets to United States firms. Because
of its general support of the policy
stated in the Omnibus Trade and
Competitiveness Act, the Commission
solicited comment, in the 1993 NPR, on
three areas of the Rule (described below)
with a potential for the use of metric
terms—either in place of or in addition
to inch-pound measurements.

First, the Commission asked whether
section 305.11(a) of the Rule should
specify the dimensions of the required
EnergyGuides in metric or dual terms,
or remain unchanged. Second, the
Commission solicited comment on
whether the Rule should require that the
capacity descriptors for covered
products be expressed in metric or dual
terms.?26 Manufacturers must annually
submit to the Commission energy
efficiency data on their products, based
on DOE tests, that are categorized on the
basis of these capacity descriptors.
These data then form the basis for the
ranges of comparability on the
EnergyGuides. See section 305.8 of the
Rule, The Commission asked whether to
leave the present requirements
unchanged, or to require the reports to
the Commission and/or the disclosures
on the EnergyGuides to be in metric or
in dual terms. Third, the cost grids
currently required on EnergyGuides for
clothes washers, dishwashers, and water
heaters show, as one factor of the grid,

a fuel cost expressed in terms of
kilowatt-hours for electricity, therms for
natural gas, and gallons for heating oil.
None of these is a completely metric
term. See Appendices C, D, and F. The
Commission solicited comment on
whether to require metric or dual
disclosures, or to leave the present
requirements unchanged.

Ten comments addressed the issue of
metric usage.2?’” Only CEC supported
adopting metric or dual measurements
in any of the Rule’s requirements. The
others recommended leaving the Rule
unchanged.

CEC recommended that the
dimension specifications for the labels
and the capacity descriptors on labels be
specified in dual terms. CEC stated that
the Rule should continue to allow that
submissions be made in inch-pound
units because Commission staff could
make the conversion to metric units

226 Currently, section 305.7 of the Rule requires
that the capacity descriptors for some products be
in inch-pound measurement: cubic feet for
refrigerators, refrigerator-freezers and freezers, Btu's
for climate control products, and first hour rating
in gallons for water heaters.

37 Amana, D-1, 4; Whirlpool, D-3, 6; AHAM, D-
5, 12-13; AR, D-6, 2-3; Speed Queen, D-8, 1:
GAMA, D-9, 2-3; ACEEE, DD-8, 2: Texas Gas, DD~
15. 5-6: Laclede Gas, DD-20, 6; CEC, DD-23, 25~

26.

more easily after preparing ranges of
comparability. On cost grids, CEC
recommended keeping kWh without
inch-pound equivalents, and requiring
that therms and gallons be disclosed
with their metric equivalents.228

Amana, Speed Queen and Texas Gas
opposed amending the label dimension
specifications.?? Amana contended that
there is no benefit to metric
dimensioning, and Speed Queen stated
that metric or dual dimensions would
most likely conflict with printing
industry standards for type font sizing
and spacing, 230

Most of the comments that opposed
requiring label disclosures in metric or
dual units stated that the labels with
metric or dual disclosures would be
cluttered and complicated, 23 would
confuse consumers,?*2 and would be
less “consumer-friendly,” contrary to
the Commission’s goals in revising label
format.233 GAMA contended that
consumers would not understand metric
terms and that the DOE tests do not use
them. GAMA further stated that a dual
disclosure requirement would make the
already full GAMA Directory confusing
and unwieldy.?34 ACEEE stated that
dual or metric disclosures would
educate consumers as to metric
measurements but confuse them as to
energy usage and complicate the
labels.235

Four comments contended that
requirements to submit or disclose
capacities in metric or dual terms would
be place a burden on the industry,
although none quantified the burden.236
AHAM and Texas Gas declared that a
change to metric or dual disclosures
would be burdensome, and Amana
predicted that the use of dual terms
would add time to the preparation of
data submissions.?37 ARI stated that
requiring submissions in metric terms
would defeat the purpose of permitting
industry efficiency descriptors (such as
“AFUE” and “SEER"), and that showing
information on labels in metric terms

25 CEC, DD-23, 25-26. .

2% Amana, D-1, 4: Speed Queen, D-8, 1; Texas
Cas, PD-15,5-6.

3% Amana, D-1, 4: Speed Queen, D-8, 1.

2% ARI, D-6, 2; ACEEE, DD-8, 2; Texas Gas, DD-
15, 5-6; Laclede Gas, DD-20, 6.

23 ARI, D-6, 2; Speed Queen, D-8, 1; ACEEE,
DD-8, 2; Laclede Gas, DD-20, 6.

33 Whirlpool, D-3, 6; Speed Queen, D-8, 1;
ACEEE, DD-8, 2, .

MGAMA, D-9, 2-3.

23 ACEEE, DD-8, 2,

436 Amana, D-1, 4; AHAM, D-5, 13: ARI, D-§, 2—
3; Texas Gas, DD-15, 5.

23 AHAM, D-5, 13; Texas Gas, DD-15, 5; Amana,
D-1.4.

would be a burden on industry that
would not benefit consumers.23%

The Commission has determined that
requiring manufacturers to disclose
label information in metric terms could
cause significant inefficiencies by
confusing consumers. As ACEEE stated,
such a requirement may raise
consumers’ awareness of metric terms,
but at the expense of the basic purpose
of the labeling program—effective
communication of energy usage of
labeled products. The Commission also
has concluded that dual disclosures
would unacceptably complicate labels.
Because the Rule will not require metric
or dual disclosures on labels, the
Commission is not requiring
submissions in those terms.

To support the policy articulated in
the Metric Conversion Act, the
Commission is amending section
305.11(a)(1) of the Rule to have it
express the dimensions of the labels in
inch-pound and metric units. The
Commission is leaving unchanged the
font, type-point-size and pica
specifications in the sample labels that
show them, however, because they are
for use only by the printing industry in
setting up and producing the labels and
because there are no direct metric
equivalents for them 23
VII. Regulatory Flexibility Act

In the 1988 NPR, the Commission
concluded, on a preliminary basis, that
an initial regulatory flexibility analysis
was not necessary for the proposed
amendments to the Rule because the
amendments, if promulgated, would not
have a significant economic impact on
a substantial number of small entities.24
The Commission stated that its
conclusion was based on information
presently available and requested
comment on the subject. No comments
were received on this issue.

In the 1993 NPR, the Commission
again sought comment on this issue. No
comments were received. Accordingly,
the Commission has no reason to
believe that the amendments it is
adopting will have a significant
economic impact on a substantial
number of small entities.

First, the amendments relating to
energy usage disclosures for furnaces
will not have a significant impact
because the two proposed changes are
likely to offset each other in terms of

¥ ARI, D-6, 2-3. See discussion of industry
efficiency descriptors at Part IV.B.3., above.

2%The Commission could require that the
dimensions of the printed areas of the labels and
the type size specifications be expressed in
millimeters.

2% See Regulatory Flexibility Act, 5 U.S.C. 603
605: see also 53 FR 22113.
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cost and burden. To the extent that
manufacturers will have to prepare the
product-specific labels, instead of the
labels presently required, they will
incur somewhat greater administrative
and printing expenses. This will be
offset, to some extent, because they will
be able to disclose required information
in an industry directory instead of
preparing fact sheets. Overall, the
Commission expects that most firms,
regardless of size, will experience a
reduction of expense primarily because
of lower J)rinting costs.

Second, the amendments relating to
the creation of new range sub-categories
for furnaces, room air conditioners,
clothes washers, refrigerators,
refrigerator-freezers, and freezers will
not have a significant economic impact.
The amendments will impose few, if
any, additional costs. In addition, these
products would now be categorized in
accordance with the subdivisions in
DOE’s minimum efficiency standards
program, making it administratively
easier for the affected organizations,
which will no longer be required to
comply with two sets of similar, but
inconsistent, regulations.

Finally, the amendments relating to
the use of a different label format and
different energy usage descriptors on
labels will not have a significant
economic impact, Although there will
be a small initial cost in changing
current labels, the cost is likely to be
offset in future years because fewer
annual label changes are likely to be
required with the use of the new
descriptors which, unlike current dollar
descriptars, will not be subject to
annual changes.

Because it appears, on the basis of
evidence presently available, that these
changes will not be likely to have a
significant economic impact on a
substantial number of small entities

vithin the meaning of the Regulatory
Flexibility Act and its implementing
regulation, the Commission concludes
that a final regulatory flexibility analysis
is unnecessary. In light of the above, the
Commission certifies, under the
provisions of Section 5 of the Regulatory
Flexibility Act, that the amendments it
is adopting today will not have a
significant economic impact on a
substantial number of small entities.?*!

VIIL. Paperwork Reduction Act

In the 1988 NPR, the Commission
stated that the Rule contains disclosure
and reporting requirements that
constitute “information collection
requirements” as defined by 5 C.F.R.
1320.7(c), the regulation that

“15 U.5.C. 605(b).

implements the Paperwork Reduction
Act (“PRA").242 The Commission noted
that the Rule had been reviewed and
approved in 1984 by the Office of
Management and Budget (“OMB") and
assigned OMB Control No. 3084-0068.
Since the 1988 NPR was published, the
Supreme Court has determined that
agency regulations requiring disclosures
to third parties are not subject to the
PRA.243 OMB has again reviewed the
Rule and extended its approval for its
recordkeeping and reporting
requirements until February 28, 1996.
The amendments now being adopted do
not alter the recordkeeping or reporting
requirements and, therefore, do not
require further OMB clearance.

List of Subjects in 16 CFR Part 305

Advertising, Energy conservation,
Household appliances, Incorporation by
reference, Labeling, Reporting and
recordkeeping requirements, Water
conservation.

For the reasons set forth in the
preamble, 16 CFR is amended as
follows:

Text of Amendments

PART 305—RULE CONCERNING
DISCLOSURES REGARDING ENERGY
CONSUMPTION AND WATER USE OF
CERTAIN HOME APPLIANCES AND
OTHER PRODUCTS REQUIRED
UNDER THE ENERGY POLICY AND
CONSERVATION ACT ("APPLIANCE
LABELING RULE")

1. Part 305 is amended by revising the
heading to read as set forth above.

2. The authority citation for part 305
continues to read as follows:

Authority: 42 U.S.C. 6294.

3. Sections 305.2 (h) through (j) are
revised to read as follows:

§305.2 Definitions.
* = - i .

(h) Estimated annual energy
consumption and estimated annual
operating cost. (1) Estimated annual
energy consumption means the energy
or (for products described in sections
305.3(k)—(n)) water that is likely to be
consumed annually in representative
use of a consumer product, as
determined in accordance with tests
prescribed under section 323 of the Act
(42 U.S.C. 6293).

(1) Kilowatt-hour use per vear, or
kWh/yr., means estimated annual energy
consumption expressed in kilowatt-
hours of electricity.

4234 U.S.C. 3501-3520.
24 Dole v, United Steelworkers of Amernica, 494
11.S. 26 (1990).

(ii) Therm use per year, or therms/yr..
means estimated annual energy
consumption expressed in therms of
natural gas.

(iii) Gallon use per year, or gallons/
yr., means estimated annual energy
consumption expressed in gallons of
propane or No. 2 heating oil.

(2) Estimated annual operating cost
means the aggregate retail cost of the
energy that is likely to be consumed
annually in representative use of a
consumer producf, as determined in
accordance with tests prescribed under
section 323 of the Act (42 U.S.C. 6293).

(i) Energy efficiency rating means the
following product-specific energy usage
descriptors: “annual fuel utilization
efficiency (AFUE)" for furnaces; “energy
efficiency ratio (EER)" for room air
conditioners; “seasonal energy
efficiency ratio (SEER}" for the cooling
function of central air conditioners and
heat pumps; and, “heating seasonal
performance factor (HSPF)” for the
heating function of heat pumps, as all
four descriptors are determined in
accordance with tests prescribed upder
section 323 of the Act (42 U.S.C. 6293).
These product-specific energy usage

“descriptors shall be used in satisfying

all the requirements of this part.

(j) Range of estimated annual energy
consumption means the range of
estimated annual energy consumption
per year of all models within a
designated range of comparability.

- - L * »

4. Sections 305.3 (a) and (b) are

revised to read as follows:

§305.3 Description of covered products to
which this part applies.

(a) Refrigerators and refrigerator-
[freezers. (1) Electric refrigerator means a
cabinet designed for the refrigerated
storage of food at temperatures above 32
°F., and having a source of refrigeration
requiring single phase, alternating
current electric energy input only. An
electric refrigerator may include a
compartment for the freezing and
storage of food at temperatures below 32
°F., but does not provide a separate low
temperature compartment designed for
the freezing and storage of food at
temperatures below 8 °F. An “‘all-
refrigerator” is an electric refrigerator
which does not include a compartment
for the freezing and long time storage of
food at temperatures below 32 °F (0.0
°C). An “all-refrigerator” may include a
compartment of 0.50 cubic capacity
(14.2 liters) or less for the freezing and
storage of ice.

(2) Electric refrigerator-freezer means
a cabinet which consists of two or more
compartments with at least one of the
compartments designed for the
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refrigerated storage of food at
temperatures above 32 °F. and with at
least one of the compartments designed
for the freezing and storage of foed at
temperatures below 8 °F. which may be
adjusted by the user to a temperature of
0 °F. or below. The source of
refrigeration requires single phase,
alternating current electric energy input
only.

(b) Freezer means a cabinet designed
as a unit for the freezing-and storage of
food at temperatures of 0 °F. or below,
and having a source of refrigeration
requiring single phase, alternating
current electric energy input only.

* » * » *

5. Section 305.3 is amended by
adding paragraph (c)(1) and reserving
paragraph (c)(2) to read as follows:

§305.3 Description of covered products to
which this part applies.

» * * - *

((:) =L X oK

(1) Water Heating Dishwasher means
a dishwasher which is designed for
heating cold inlet water (nominal 50 °F.)
or a dishwasher for which the
manufacturer recommends operation
with a nominal inlet water temperature
of 120 °F. and may operate at either of
these inlet water temperatures by
providing internal water heating to
above 120 °F. in at least one wash phase
of the normal eycle.

6. Section 305.3(e) is revised to read
as follows:

§305.3 Description of covered products to
which this part applies.
" » * * ®

(e) Room air conditioner means a
consumer praduct, other than a
packaged terminal air conditioner,
which is powered by a single phase
electric current and which is an encased
assembly designed as a unit for
mounting in a window or through the
wall for the purpose of providing
delivery of conditioned air to an
enclosed space. It includes a prime
source of refrigeration and may include
a means for ventilating and heating.

- * * * *

7. Section 305.3(f) introductory text is
revised to read as follows:

. §305.3 Description of covered products to
which this part applies.

L * * * =

() Clothes washer means a consumer
product designed to clean clothes,
utilizing a water solution of soap and/
or detergent and mechanical agitation or
other movement, and must be one of the
following classes: automatic elothes

washers, semi-automatic clothes
washers, and other clothes washers.

* -~ » * *

8. Section 305.3(g) is revised to read
as follows:

§305.3 Description of covered products to
which this part applies.
* * L] - .

(g) Furnaces. (1) Furnace means a
product which utilizes only single-
phase electric current, or single-phase
electric current or DC current in
conjunction with natural gas, propane,
or home heating oil, and which—

(i) Is designed to be the principal
heating sources for the living space of a
residence;

(ii) Is not contained within the same
cabinet with a central air conditioner
whose rated coaling capacity is above
65,000 Btu per hour;

(iii) Is an electric eentral furnace,
electric boiler, forced-air central
furnace, gravity central furnace, or low
pressure steam or hot water boiler; and

(iv) Has a heat input rate of less than
300,000 Btu per hour for electric boilers
and low pressure steam or hot water
boilers and less than 225,000 Btu per
hour for forced-air central furnaces,
gravity central furnaces, and electric
central furnaces.

(2} Electric central furnace means a
furnace designed to supply heat through
a system of ducts with air as the heating
medium, in which heat is generated by
one or more electric resistance heating
elements and the heated air is circulated
by means of a fan or blower.

(3) Forced air eentral furnace means
a gas or oil burning furnace designed to
supply heat through a system of ducts
with air as the heating medium. The
heat generated by combustion of gas or
oil is transferred to the air within a
casing by conductien through heat
exchange surfaces and is circulated
through the duct system by means of a
fan or blower.

(4) Gravity central furnace means a
gas fueled furnace which depends
primarily on natural convection for
circulation of heated airand which is
designed to be used in conjunction with
a system of ducts.

(5) Electric boiler means an
electrically powered furnace designed to
supply low pressure steam or hat water
for space heating application. A low
pressure steam boiler operates at or
below 15 pounds per square inch gauge
(psig) steam pressure; a hot water boiler
operates at or below 160 psig water
pressure and 250 °F. water temperature.

(6) Low pressure steam or hot water
boiler means an electric, gas or oil
burning furnace designed to supply low
pressure steam or hot water for space

heating application. A low pressure
steamn boiler operates at or below 15
pounds psig steam pressure; a hot water
boiler operates at or below 160 psig
water pressure and 250 °F. water
temperature.

5) Outdoor furnace or boileris a
fumat‘e or boiler normally intended for
installation out-of-doors or in an
unheated space (such as an attic ora
crawl space).

(8) M}) therized warm air furnace or
boiler means a furnace or boiler.
designed for installation outdoors,
approved for resistance to wind, rain,
and snow, and supplied with its own
venting system.

* * * * =

9. Section 305.3(h) introduclory text
and paragraph (h)(3) are revised, and
paragraphs (h) (4) and (5) are added, to
read as follows:

§305.3 Description of covered products to
which this part applies.
* " L - -

(h) Central air conditioner means a
product, other than a packaged terminal
air conditioner, which is powered by
single phase electric current, air cooled,
rated below 65,000 Btu per hour, not
contained within the same cabinet as a
furnace, the rated capacity of which is
above 225,000 Btu per hour, and is a
heat pump or a cooling only unit,

* * - - -

(3) Evaporator coil means a
component of a central air conditioner
which is designed to absorb heat from
an enclosed space and transfer the heat
to a refrigerant.

(4) Single package unit means any
central air conditioner in which all the
major assemblies are enclosed in one
cabinet.

(5) Split systemr means any central air
conditioner in which one or more of the
major assemblies are separate from the
others.

* * " - »

10. Section 305.3(i) is revised to read
as follows:

§305.3 Description of covered products to
which this part applies.
- ® - = =

(i) Heat pump means a product, other
than a packaged terminal heat pump,
which censists of one or more
assemblies, powered by single phase
electric current, rated below 65,000 Btu
per hour, utilizing an indoot
conditioning ceil, compressor, and
refrigerant-to-outdoor air heat exchanger
to provide air heating, and may also
provide air cooling, dehumidifying,
humidifying, circulating, and air
cleaning.

* * * * *
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11. The section heading and the
introductory text of paragraph (a) of
§305.5 are revised to read as follows:

§305.5 Determinations of estimated
annual energy consumption, estimated
annual operating cost, and energy
efficiency rating, and of water use rate.

(a) Procedures for determining the
estimated annual energy consumption,
the estimated annual operating costs,
the energy efficiency ratings and the
efficacy factors of covered products are
those found in 10 CFR Part 430, Subpart
B, in the following sections:

& » - - -

12. Section 305.7 is revised to read as

follows:

§305.7 Determinations of capacity.

I'he capacity of covered products
shatl be determined as follows:

(a) Refrigerators and refrigerator-
freezers. The capacity shall be the total
refrigerated volume (VT) in cubic feet,
rounded to the nearest one-tenth of a

ic foot, as determined according to
Appendix A1 to 10 CFR Part 430,
Subpart B.

(b} Freezers. The capacity shall be the
total refrigerated volume (VT) in cubic
feet, rounded to the nearest one-tenth of
a cubic foot, as determined according to
Appendix B1 to 10 CFR Part 430,
Subpart B.

(c) Dishwashers. The capacity shall be
the place-setting capacity, determined
according to Appendix C to 10 CFR Part
430, Subpart B.

(d) Water heaters. The capacity shall
be the first hour rating, as determined
according to Appendix E to 10 CFR Part
430, Subpart B.

(e} Room air conditioners. The
capacity shall be the cooling capacity in
Btu’s per hour, as determined according
to Appendix F to 10 CFR Part 430,
Subpart B, but rounded to the nearest
value ending in hundreds that will
satisfy the relationship that the value of
EER used in representations equals the
rounded value of capacity divided by
the value of input power in watts. If a
value ending in hundreds will not
satisfy this relationship, the capacity
may be rounded to the nearest value
ending in 50 that will.

() Clothes washers. The capacity shall
be the tub capacity, rounded to the
nearest gallon, as determined according
to Appendix ] to 10 CFR Part 430,
Subpart B, in the terms “standard” or
‘compact” as defined in Appendix J.

(g) Furnaces. The capacity shall be the
heating capacity in Btu's per hour,
rounded to the nearest 1,000 Btu's per
hour, as determined according to
Appendix N to 10 CFR Part 430, Subpart

B

(h) Central air conditioners, cooling.
The capacity shall be the cooling
capacity in Btu’s per hour, as
determined according to Appendix M to
10 CFR Part 430, Subpart B, rounded to
the nearest 100 Btu's per hour for
capacities less than 20,000 Btu's per
hour; to the nearest 200 Btu’s per hour
for capacities between 20,000 and
37,999 Btu's per hour; and to the nearest
500 Btu’s per hour for capacities
between 38,000 and 64,999 Btu's per
hour.

(i) Central air conditioners, heating.
The capacity shall be the heating
capacity in Btu's per hour, as
determined according to Appendix M to
10 CFR Part 430, Subpart B, rounded to
the nearest 100 Btu's per hour for
capacities less than 20,000 Btu's per
hour; to the nearest 200 Btu's per hour
for capacities between 20,000 and
37,999 Btu's per hour; and to the nearest
500 Btu'’s per hour for capacities
between 38,000 and 64,999 Btu's per
hour.

(j) Fluorescent lamp ballasts. The
capacity shall be the ballast input
voltage, as determined according to
Appendix Q to 10 CFR Part 430, Subpart
B

'13. Section 305.8{a)(1) is revised to
read as follows:

§305.8 Submission of data.

(a)(1) Each manufacturer of a covered
product (except manufacturers of
fluorescent lamp ballasts, showerheads,
faucets, water closets or urinals) shall
submit annually to the Commission a
report listing the estimated annual
energy consumption (for refrigerators,
refrigerator-freezers, freezers, clothes
washers, dishwashers and water
heaters) or the energy efficiency rating
(for room air conditioners, central air
conditioners, heat pumps and furnaces)
for each basic model in current

. production, determined according to

§ 305.5 and statistically verified
according to § 305.6. The report must
also list, for each basic model in current
production: the model numbers for each
basic model; the total energy
consumption, determined in accordance
with § 305.5, used to calculate the
estimated annual energy consumption
or energy efficiency rating; the number
of tests performed; and, its capacity,
determined in accordance with § 305.7,
For those models that use more than one
energy source or more than one cycle,
each separate amount of energy
consumption or energy cost, measured
in accordance with §305.5, shall be
listed in the report. Appendix |
illustrates a suggested reporting format.
Starting serial numbers or other
numbers identifying the date of

manufacture of covered products shall
be submitted whenever a new basic
model is introduced on the market.

* * * * *

§305.9 [Amended]

14. Section 305.9(b) is amended by
removing the second sentence.

15. Section 305.10 is revised to read
as follows:

§305.10 Ranges of estimated annual
energy consumption and energy efficiency
ratings.

(a) The range of estimated annual
energy consumption or energy
efficiency ratings for each covered
product (except fluorescent lamp
ballasts, showerheads, faucets, water
closets ar urinals) shall be taken from
the appropriate appendix to this rule in
effect at the time the labels are affixed
to the product. The Commission shall
publish revised ranges annually in the
Federal Register, if appropriate, or a
statement that the specific prior ranges
are still applicable for the new year.
Ranges will be changed if the estimated
annual energy consumption or energy
efficiency ratings of the products within
the range change in a way that would
alter the upper or lower estimated
annual energy consumption or energy
efficiency rating limits of the range by
15% or more from that previously
published. When a range is revised, all
information disseminated after 90 days
following the publication of the revision
shall conform to the revised range.
Products that have been labeled prior to
the effective date of a modification
under this section need not be relabeled.

(b) When the estimated annual energy
consumption or energy efficiency rating
of a given model of a covered product
falls outside the limits of the current
range for that product, which could
result from the introduction of a new er
changed model, the manufacturer shall

(1) Omit placement of such product
on the scale, and

(2) Add one of the two sentences
below, as appropriate, in the space just
below the scale, as follows:

The estimated annual energy consumption
of this model was not available at the time
the range was published.

The energy efficiency rating of this model
was not available at the time the range was
published.

16. In § 305.11, paragraphs (a)(1), (2),
(3) and (4)(i) are revised to read as
follows:

§305.11 Labeling for covered products.
(a) Labels for covered products other
than fluorescent lamp ballasts,
showerheads, faucets, water closets and
urinals—(1) Layout. All energy labels
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for each category of covered product
shall use one size, similar colors and
typefaces with consistent positioning of
headline, copy and charts to maintain
uniformity for immediate consumer
recognition and readability. Trim size
dimensions for all labels shall be as
follows: width must be between 5%
inches and 5% inches (13.34 ¢cm. and
13.97 cm.); length must be 7% inches
(18.73 cm.). Copy is to be set between
27 picas and 29 picas and copy page
should be centered (right to left and top
to bpttom). Depth is variable but should
follow closely the prototype labels
appearing at the end of this part
illustrating the basis layout. All
positioning, spacing, type sizes and line
widths should be similar to and
consistent with the prototype labels.

(2) Type style and setting. The
Helvetica Condensed series typeface or
equivalent shall be used exclusively on
the label. Specific sizes and faces to be
used are indicated on the prototype
labels. No hyphenation should be used
in setting headline or copy text.
Positioning and spacing should follow
the prototypes closely. Generally, text
must be set flush left with two points
leading except where otherwise
indicated. Helvetica Condensed Regular
shall be used for all copy except the
large number indicating the estimated
annual energy consumption or energy
efficiency rating, which shall be in
Helvetica Condensed Black, and all
other numerals and letters used in
immediate connection with the Energy
Efficiency Scale, which shall be in
Helvetica Condensed Bold. See the
prototype labels for specific directions.

(3) Colors. The basic colors of all
labels shall be process yellow or
equivalent and process black. The label
shall be printed full bleed process
yellow. All type and graphics shall be
print process black.

(4) Paper stock—(i) Adhesive labels.
All adhesive labels should be applied so
they can be easily removed without the
use of tools or liquids, other than water,
but should be applied with an adhesive
with an adhesion capacity sufficient to
prevent their dislodgment during
normal handling throughout the chain
of distribution to the retailer or
consumer. The paper stock for pressure-
sensitive or other adhesive labels shall
have a basic weight of not less than 58
pounds per 500 sheets (25" x 38”) or
equivalent, exclusive of the release liner
and adhesive. A minimum peel
adhesion capacity for the adhesive of 12
ounces per square inch is suggested, but
not required if the adhesive can
otherwise meet the above standard. The
pressure-sensitive adhesive shall be
applied in no fewer than two strips not

less than 0.5 inches (1.27 ¢m.) wide.
The strips shall be within 0.25 inches
(.64 cm.) of the oppesite edges of the
label. For a “flap-tag’ label, the
pressure-sensitive adhesive shall be
applied in one strip not less that 0.5
inches (1.27 cm.) wide. The strip shall
be within 0.25 inches (.64 cm.) of the
top edge of the label.

* * * * »

§305.11 [Amended]

17. Section 305.11(a)(5)(i)(A) is
amended by removing the second
sentence.

18. In §305.11, paragraphs (a)(5)(i)(E)
through (H) and (J) are revised to read
as follows:

§305.11 Labeling for covered products.

[ﬁ) LR

(5) . O on

(i) X AN

(E) Estimated annual energy
consumption for refrigerators,
refrigerator-freezers, freezers, clothes
washers, dishwashers and water heaters
and energy efficiency ratings for room
air conditioners are as determined in
accordance with § 305.5.

(F) Ranges of comparability and of
estimated annual energy consumption
and energy efficiency ratings, as
applicable, are found in the appropriate
appendices accompanying this part.

(G) Placement of the labeled product
on the scale shall be proportionate to
the lowest and highest estimated annual
energy consumption or energy
efficiency ratings forming the scale.

(H) Labels must contain a statement
disclosing the product’s estimated
annual operating cost derived using the
DOE National Average Representative
Unit Cost for the appropriate fuel that
was current when the label was printed.

The statement must disclose the specific

cost per unit for the fuel and the year
DOE published it.

(1) For refrigerators, refrigerator-
freezers, freezers, and water heaters, the
statement will read as follows (fill in-the
blanks with the appropriate appliance
name, the operating cost, the year, and
the energy cost figures):

«IRefrigerators, or Freezers, or Water
Heaters] using more energy cost more to
opm‘me‘

This model's estimated yearly operating
cost is: [Cost figure will be boxed] Based on
a [Year] U.S. Government national average
cost of § per [kWh, therm, or
gallon] for [electricity, natural gas, propane,
or oill. Your actual operating cost will vary
depending on your local utility rates and
your use of the product.

(2) For clothes washers and
dishwashers, the statement will read as
follows (fill in the blanks with the

appropriate appliance name, the
operating cost, the number of loads per
week, the year, and the energy cost
figures):

[Clothes Washers, or Dishwashers] using
maore energy cost more to operate.

This model's estimated yearly operating
cost is: [Electric cost figure will be boxed)
when used with an electric water heater [Gas
cost figure will be boxed] when used with a
natural gas water heater.

Based on [6 washloads a week for -
dishwashers, or 8 washloads a week for
clothes washers}, a [Year) U.S. Government
national averagecostofS___ per
kWh for electricity, and$_ per
therm for natural gas. Your actual operating
cost will vary depending on your Jocal utilit,
rates and your use of the product.

(3) For room air conditioners, the
statement will read as follows (fill in the
blanks with the appropriate operating
cost, the year, and the energy cost
figures):

More efficient air conditioners cost less 1o
opﬂrute.

This model’s estimated yearly operating
cost is: [Cost figure will be boxed] Based on
a [Year] U.S. Government national average
cost of § ___per kWh for electricity
Your actual operating cost will vary
depending on your local utility rates and
your use of the product.

» * * - -

(J) A statement that the estimated
annual energy consumption and energy
efficiency ratings, as applicable, are
based on U.S. Government standard
tests is required on all labels, as
indicated in the prototype labels.

- » * * *

19. In § 305.11, paragraphs (a)(5)(ii)
{C) through (E) are revised and
paragraphs (a)(5)(ii) (F) through (L) are
added to read as follows:

§305.11 Labeling for covered products.

(a) LA T

(5) * ok oW

(“) *® K

(C) The annual fuel utilization
efficiency for furnaces is determined in
accordance with § 305.5.

(D) Each furnace label shall contain a
generic range consisting of the lowest
and highest annual fuel utilization
efficiencies for all furnaces that utilize
the same energy source.

(E) Placement of the labeled product
on the scale shall be proportionate to
the lowest and highest annual fuel
utilization efficiency ratings forming the
scale.

(F) The following statement shall
appear on the label beneath the range(s)
in bold print:

Federal law requires the seller or installer
of this appliance to make available a fact
sheet or directory giving further information
regarding the efficiency and operating cost oi
this equipment. Ask for this information.
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(G) A statement that the annual fuel
.tilization efficiency ratings are based
on U.S. Government standard tests is
required on all labels. .

(H) The following statement shall
appear at the bottom of the label:

IMPORTANT: REMOVAL OF THIS LABEL
BEFORE CONSUMER PURCHASE IS A
VIOLATION OF FEDERAL LAW (42 US.C.
6302).

(1) No marks or information other than
specified in this part shall appear on or
directly adjoining this label except for a
part or publication number
identification, as desired by the
manufacturer. The identification
number shall be in the lower right-hand
corner of the label, and characters shall
be in 6 point type or smaller.

(1) Manufacturers of boilers that are
shipped without jackets must label their
products with hang-tags that also have
adhesive backing on them that complies
with the specifications contained in
§305.11(a)(4).

(K) Manufacturers of boilers shipped
with more than one input nezzle to be
installed in the field must label such
boilers with the AFUE of the system
when it is set up with the nozzle that
results in the lowest annual fuel
utilization efficiency rating.

(L) Manufacturers that ship out
boilers that may be set up as either
steam or hot water units must label the
boilers with the AFUE rating derived by
conducting the required test on the
boiler as a hot water unit.

* - * *

20. The first two sentences of
s 305.11(a)(5)(iii)(C) introductory text
are revised to read as follows:

§305.11 Labeling for covered products.

((l] ' AL -

(’)] - *

[lll) x A %

(C) The seasonal energy efficiency
ratio for the cooling function of central
air conditioners is determined in
accordance with § 305.5. For the heating
function, the heating seasonal
performance factor shall be calculated
for heating Region IV for the
standardized design heating
requirement nearest the capacity
measured in the High Temperature Test

n accordance with § 305.5. * * *
» = * *

21. Section 305.11(a)(5)(iii)(D) is

revised to read as follows:

§305.11 Labeling for covered products.
((l] R
l‘]) L N )
(lll) * x &
(D)(1) Each cooling only central air
conditioner label shall contain a generic

range consisting of the lowest and
highest seasonal energy efficiency ratios
for all cooling only central air
conditioners.

(2) Each heat pump label, except as
noted in paragraph (a)(5)(iii)(D)(3) of
this section, shall contain two generic
ranges. The first range shall consist of
the lowest and highest seasonal energy
efficiency ratios for the cooling side of
all heat pumps. The second range shall
consist of the lowest and highest heating
seasonal performance factors for the
heating side of all heat pumps.

(3) Each heating only heat pump label
shall contain a generic range consisting
of the lowest and highest heating
seasonal performance factors for all
heating only heat pimps.

22. Sections 305.11(a)(5)(ii)(G) (2)
through (3) are revised to read as
follows:

§305.11 Labeling for covered products.

(a) * & *

(5) * kR

(i) » * *

(G) ® * *

(1) For labels disclosing the seasonal
energy efficiency ratio for cooling, the
statement should read:

This energy rating is based on U.S.
Government standard tests of this condenser
model combined with the most common coil.
The rating may vary slightly with different
coils.

(2) For labels disclosing both the
seasonal energy efficiency ratio for
cooling and the heating seasonal
performance factor for heating, the
statement should read:

This energy rating is based on U.S.
Government standard tests of this condenser
model combined with the most common coil.
The rating will vary slightly with different
coils and in different geographic regions.

(3) For labels disclosing the heating
seasonal performance factor for heating,
the statement should read:

This energy rating is based on U.S.
Government standard tests of this condenser

mode] combined with the most common coil:
The rating will vary slightly with different

. coils and in different geographic regions.

Central air conditioner labels disclosing
the efficiency ratings for specific
condenser/coil combinations do not
have to contain any of the above three
statements. They must contain only the
general disclosure that the energy costs
and efficiency ratings are based on U.S.
Government tests.
* ~ * - *

23. Section 305.11(b)(3)(vi) is revised
to read as follows:

§305.11 Labeling for covered products.

* = " bl

(b) C 3 o

(3) ® * *

(vi) Ranges of comparability and of
energy efficiency ratings are found in
section 1 of the appropriate appendices
accompanying this part.

24. Sections 305.11(b)(3)(x) (A)
through (C) are revised to read as
follows:

§305.11 Labeling for covered products.

* - - L *

(b) A B

(3) %

(x) % RN

(A) For fact sheets disclosing the
seasonal energy efficiency ratio for
cooling, the statement should read:

This energy rating is based on U.S.
Government standard tests of this condenser
mode! combined with the most common coil.
The rating may vary slightly with different
coils.

(B) For fact sheets disclosing both the
seasonal energy efficiency ratio for
cooling and the heating seasonal
performance factor for heating, the
statement should read:

This energy rating is based on U.S.
Government standard tests of this condenser
model combined with the most common coil.
The rating will vary slightly with different
coils and in different geographic regions.

(C) For fact sheets disclosing the
heating seasonal performance factor for
heating, the statement should read:

This energy rating is based on U.S.
Government standard tests of this condenser
model combined with the most common coil.
The rating will vary slightly with different
coils and in different geographic regions.

* * - - -

25, In § 305.11, paragraphs (¢)
introductory text and (c)(1) are revised,
and paragraph (c)(3)(vi) is added to read
as follows:

§305.11 Labeling for covered products.

- > * ~ ~

(¢) Manufacturers of furnaces and
central air conditioners may elect to
disseminate information regarding the
efficiencies and costs of operation of
their products by means of a directory
or similar publication, rather than on
fact sheets, provided the publication
meets the following criteria:

(1) Distribution.

(i) It must be distributed to
substantially all retailers and assemblers
of central air conditioners and furnaces
selling or assembling models listed in
the directory.

(ii) It must be made available at cost
to all other interested parties.

* * * * "

(3) Contents. * * *
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(vi) Ranges of comparability and of
energy efficiency ratings are found in
Section 1 of the appropriate appendices
accompanying this part.

26. Section 305.13 is revised to read
as follows:

§305.13 Promotional material displayed or
distributed at point of sale.

(a)(1) Any manufacturer, distributor,
retailer or private labeler who prepares
printed material for display or
distribution at point of sale concerning
a covered product (except fluorescent
lamp ballasts, showerheads, faucets,
water closets or urinals) shall clearly
and conspicuously include in such
printed material the following required
disclosure:

Before purchasing this appliance, read
important information about its estimated
annual energy consumption or energy
efficiency rating that is available from your
retailer,

(2) Any manufacturer, distributor,
retailer or private labeler who prepares
printed material for display or
distribution at point of sale concerning
a covered product that is a fluorescent
lamp ballast to which standards are
applicable under section 325 of the Act,
shall disclose conspicuously in such
printed material, in each description of
such fluorescent lamp ballast, an
encircled capital letter “E”'.

(3) Any manufacturer, distributor,
retailer or private labeler who prepares
printed material for display or
distribution at point of sale concerning
a covered product that is a showerhead,
faucet, water closet, or urinal shall
clearly and conspicuously include in
such printed material the product’s
water use, expressed in gallons and
liters per minute (gpm/Lpm) or per
cycle (gpc/Lpc) or gallons and liters per
flush (gpf/Lpf), as specified in
§305.11(e).

(b) This section shall not apply to:

(1) Written warranties.

(2) Use and care manuals, installation
instructions, or other printed material
containing primarily post-purchase
information for the purchaser.

(3) Printed material containing only
the identification of a covered product,

pricing information and/or non-energy
related representations concerning that
product.

(4) Any printed material distributed
prior to the effective date listed in
§305.4(e).

27. Section 305.14 is revised 1o read
as follows:

§305.14 Catalogs.

(a) Any manufacturer, distributor,
retailer, or private labeler who
advertises in a catalog a covered product
(except fluorescent lamp ballasts,
showerheads, faucets, water closets or
urinals) shall include in such catalog,
on each page that lists the covered
product, the following information
required to be disclosed on the label:

(1) The capacity of the model.

(2) The estimated annual energy
consumption for refrigerators,
refrigerator-freezers, freezers, clothes
washers, dishwashers and water heaters.

(3) The energy efficiency rating for
room air conditioners, central air
conditioners, and furnaces.

(4) The range of estimated annual
energy consumption or energy
efficiency ratings, which shall be those
that are current at the closing date for
printing or the printing deadline of the
catalog.

(b) Any manufacturer, distributor,
retailer, or private labeler who
advertises fluorescent lamp ballasts that
are "‘covered products,” as defined in
§305.2(0), and to which standards are
applicable under section 325 of the Act,
in a catalog, from which they may be
purchased by cash, charge account or
credit terms, shall disclose
conspicuously in such catalog, in each
description of such fluorescent lamp
ballasts, a capital letter “E” printed
within a circle,

(c) Any manufacturer, distributor,
retailer, or private labeler who
advertises a covered product that is a
showerhead, faucet, water closet or
urinal in a catalog, from which it may
be purchased, shall include in such
catalog, on each page that lists the
covered product, the product'’s water
use, expressed in gallons and liters per
minute (gpm/Lpm) or per cycle (gpe/

Lpc) or gallons and liters per flush (gpi/
Lpf) as specified in §305.11(e).

28. Section 305.16 is revised 1o read
as follows:

§305.16 Required testing by designated
laboratory.

Upon notification by the Commission
or its designated representative, a
manufacturer of a covered product shall
supply, at the manufacturer’s expense,
no more than two of each model of each
product to a laboratory, which will he
identified by the Commission or its
designated representative in the notice
for the purpose of ascertaining whethe:
the estimated annual energy
consumption, the estimated annual
operating cost, or the energy efficiency
rating disclosed on the label or fact
sheet or in an industry directory, or, a:
required in a catalog, or the
representation made by the label that
the product is in compliance with
applicable standards in section 325 of
the Act, 42 U.S.C. 6295, is accurate.
Such a procedure will only be followed
after the Commission or its staff has
examined the underlying test data
provided by the manufacturer as
required by § 305.15(b) and after the
manufacturer has been afforded the
opportunity to reverify test results from

_ which the estimated annnal energy

consumption, the estimated annual
operating cost, or the energy efficiency
rating for each basic model was derived
A representative designated by the
Commission shall be permitted to
observe any reverification procedures
required by this part, and to inspect the
results of such reverification. The
Commission will pay the charges for
testing by designated laboratories.

§305.18 [Removed] 5
29. Section 305.18 is removed.

§305.19 [Redesignated as §305.18)

30. Section 305.19 is redesignated as
§305.18,

31. Appendices Al and A2 to part 305
are revised; Appendices A3 through A3
are added; Appendix B is removed; and
Appendices B1 through B3 are added, to
read as follows:
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APPENDIX A1 TO PART 305—REFRIGERATORS WITH AUTOMATIC DEFROST
[Range Information]

Range of estimated annual energy

Manufacturer's rated total refrigerated volume in cubic feet consumption (kWhyr.)

Low High

APPENDIX A2 to PART 305—REFRIGERATORS AND REFRIGERATOR-FREEZERS WITH MANUAL DEFROST
[Range Information]

Range of estimated annual energy

Manufacturer's rated total refrigerated volume in cubic feet consumption (KWhyr.)

Low High

18510204 ...
2251t024.4

26.5 to 284
28.5 and over

APPENDIX A3 TO PART 305—REFRIGERATOR-FREEZERS WITH PARTIAL AUTOMATIC DEFROST
[Range Information)

Range of estimated annual energy
consumption (kKWh/yr.)

Low High

Manufacturer's rated total refrigerated volume in cubic feet

Less than 10.5

12510 144 ...
14510164 ...
16510 184 ...
18510204 ...
20510224 ...
22510244 ...
2451026.4 ...
26510284 ...
28.5 and over

APPENDIX A4 TO PART 305—REFRIGERATOR-FREEZERS WITH AUTOMATIC DerFROST WiTH TOP-MOUNTED FREEZER
WITHOUT THROUGH-THE-DOOR ICE SERVICE
[Range Information) :

Range of estimated annual energy

Manufacturer's rated total refrigerated volume in cubic feet consumption (kWhyr.)

Low High

Less than 10.5
10510 124
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APPENDIX A4 TO PART 305—REFRIGERATOR-FREEZERS WITH AUTOMATIC DEFROST WiTH TOP-MOUNTED FREEZER
WITHOUT THROUGH-THE-DOOR ICE SERVICE—Continued
[Range Information]

Range of estimated annual energy
consumption (kWivyr.)

Manufacturer's rated total refrigerated volume in cubic feet
Low High

12510 14.4
14510 16.4
16510184 ......
18510 20.4
20510224 ...
22510244 ...
24510264
26510284 ...
28.5 and over

APPENDIX A5 to Part 305—Refrigerator-Freezers With Automatic Defrost With Side-Mounted Freezer Without
Through-the-Door lce Service
[Range Information)

Range of estimated annual energy
consumption (kKWh/yr.)

Low High'

Manufacturer's rated total refrigerated volume in cubic teet

Less than 10.5
10510 124
12510 144

16.510 18.4

20510224 ...
22510244 ...
24510264 ...
26510284 v
205 BN (OVER Looc e 3 iay S A L S BT e S

APPENDIX AB TO PART 305—REFRIGERATOR-FREEZERS WITH AUTOMATIC DEFROST WITH BOTTOM-MOUNTED FREEZER
WITHOUT THROUGH-THE-DQOR ICE SERVICE
[Range Information]

Range of estimated annual energy
consumption (kWh/yr.)

Low High

Manufacturer's rated total refrigerated volume in cubic feet

Less than 105
10510 124

12510 144 ...
14510 164 ...
16510 184 ...
18510204 ...
20510224 ..
22510244 ...
24510264 ...
26510 28.4

APPENDIX A7 TO PART 305—REFRIGERATOR-FREEZERS WITH AUTOMATIC DEFROST WITH TOP-MOUNTED FREEZER WITH
THROUGH-THE-DOOR ICE SERVICE
{Range Information}

Range of estimated annual ener
consumption (kKWh/yr.) o

Low High

Manufacturer's rated total refrigerated volume in cubic feet
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APPENDIX A7 TO PART 305—REFRIGERATOR-FREEZERS WITH AUTOMATIC DEFROST WITH TOP-MOUNTED FREEZER WITH
THROUGH-THE-DOOR ICE SERVICE—Continued
[Range Information]

Range of estimated annual energy
consumption (kWh/yr.)

Low High

Manufacturer’s rated total refrigerated volume in cubic feet

14510 164
16.5to 18.4
18.5 10 20.4
20510224 ..
2510244 .
24510 26.4
26510284
28.5 and over

APPENDIX A8 TO PART 305—REFRIGERATOR-FREEZERS WITH AUTOMATIC DEFROST WITH SIDE-MOUNTED FREEZER
WITH THROUGH-THE-DOOR ICE SERVICE
{Range Information]

Range of estimated annual energy

Manufacturer's rated total refrigerated volume in cubic feet consumption (kWh/yr.)

Low High

16510 184
18510204 ..
2050224 ..
22510244
24510 26.4
26510284
28.5 and over

APPENDIX B1 TO PART 305—UPRIGHT FREEZERS WITH MANUAL DEFROST
[Range Information]

Range of estimated annual energy

Manufacturer's rated total refrigerated volume in cubic feet consumption (kWhiyr.)

Low " High

71

~ O G

SR

APPENDIX B2 TO PART 305—UPRIGHT FREEZERS WITH AUTOMATIC DEFROST
[Range Information)

Range of estimated annua! energy
consumption (kWh/yr.)

Low High

Manufacturer's rated total refrigerated volume in cubic feet
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APPENDIX B2 TO PART 305—UPRIGHT FREEZERS WITH AUTOMATIC DEFROST—Continued
[Range Information]

Range of estimated annual energy

Manufacturer’s rated total refrigerated volume in cubic feet consumption (kWhiyr.)

Low High

9510114
11510 134 ...
13510 154
15510174 ...
1751t 194 .....
19.51021.4
21.510234
23510254 ...
2554274
27510284

APPENDIX B3 TO PART 305—CHEST FREEZERS AND ALL OTHER FREEZERS
[Range Information)

Range of estimated annual energy

Manufacturer’s rated total refrigerated volume in cubic feet consumption (kWhyr.)

Low

Less than 5.5

9510 114

11.510 134 ...
13510 154 ...
15510174 ...
12.510 194 ...
19510214 ...
21510234

25510274 ...
27510294

32. Appendix C to pant 305 is revised to read as follows:
Appendix C to Part 305—Dishwashers

Range Information

“Compact” includes countertop dishwasher models with a capacity of fewer than eight (8) place settings.

“Standard” includes portable or built-in dishwasher models with a capacity of eight (8) or more place setting:

Place settings shall be in accordance with Appendix C to 10 CFR Part 430, Subpart B. Load pattemns shall canform
to the operating normal for the model heing tested.

Range of estimated annual energy
consumiption (kWhdyr.)

Low High

33. Appendices D1-D3 to Part 305 are revised to read as follows:
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APPENDIX D1 TO PART 305—WATER HEATER—GAS
[Range Information]

Capacity Range of estimated annual energy
consumption (therms/yr. and gal-
lonslyr.)

Natural gas Propane gal-

i
First hour rating thermsiyr. . lonsiyr.

Low High Low High

APPENDIX. D2 TO PART 305—WATER HEATER—ELECTRIC
[Range Information]

Capacity Range of estimated annual energy
consumption (kWh/yr.)

First hour rating Low High

APPENDIX D3 TO PART 305—WATER HEATER—OIL
[Range Information]

Capacity Range of estimated annual energy
consumption (galions/yr.)

First hour rating Low High

871099 ......
100 to 114
115 t0 131

~
OV

34. Appendix E to Part 305 is revised to read as follows:
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APPENDIX E TO PART 305—R0O0M AR CONDITIONERS
[Range Information)

Range of energy efficiency ratios
Manufacturer's rated cooling capacity in Btu's/hr. (EERS)

Low - High

Without Reverse Cycle and with Louvered Sides:
Less than 6,000 Btu
6,000 to 7,899 Biu ...
8,000 to 13,999 Bty ......
14,000 to 19,999 Btu ...
20,000 and more Btu
Without Reverse Cycle and without Louvered Sides:
Less than 6,000 Btu
6,000 to 7,999 Btu
8,000 to 13,999 Bty ...
14,000 to 19,999 Btu ...
20,000 and more Btu
With Reverse Cycle and with Louvered Sides.
With Reverse Cycle, without Louvered Sides.

35. Appendix F to part 305 is revised to read as follows:
Appendix F to Part 305—Clothes Washers

Range Information
“Compact” includes all houschold clothes washers with a tub capacity of less than 1.6 cu. fi. or 13 gallons of
water.
“Standard™ includes all household clothes washers with a tub capacity of 1.6 cu. ft. or 13 gallons of water
more.

Range of estimated annual energy
Capacity consumption (kWh/yr.)

Low High

Compact;
Top Loading
Front Leading
Standard:
Top Loading
Front Loading

36. Appendices G1 through G5 of Part 305 are revised, and Appendices G6 through G8 are added to read s
follows: - i

APPENDIX to Part 305—FURNACES—GAS
[1. Range Information]

Range of annual fuel utilization effi-
Manutacturer's rated heating capacities (Btu's/hr.) ciencies (AFUE's)

Low High

|12. Yearly Cost information: Cost Gnd)

: Btu heat loss of
Cost per kilowatt hour home (see chart
below)

! For charts on natural gas, oil and propane gas, substitute the following cost figures:
a. Cost per therm—10¢, 20¢, 30¢, 40¢, 50¢, 60¢.
b. Cost per galion (oil}—76¢, 79¢, 82¢. 85¢. 88¢. 97¢, 94¢, 97¢, $1.00.
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e —

¢. Cost per gallon (propane)—35¢, 40¢, 45¢, 50¢, 55¢, 60¢.

The following table shows the heat loss values (in thousand Btu's/hr.) to be used in the cost grid:

[Heat Loss Table}

Manufacturers rated heat output of model to be labeled (Btu's per hour)

Design heat loss
of model to be la-
beled (1,000 Blu's

per hour)

Heat ioss values

to be used on the

grid (1,000 Btu’s
per hour)

5,000 to 10,000
11,000 to 16,000 ...
17,000 to 25,000
26,000 to 42,000
43,000 to 59,000
0,000 to 76,000
77,000 to 93,000
4,000 to 110,000

111,000 to 127,000 ....
128,000 to 144,000 ....
145,000 to 161,000

162,000 to 178,000
179,000 to 195,000

196,000 and over

5
10
15
20
30
40
50
60
70
80
90

100
110
130

5

5,10

10, 15

15, 20, 25

25, 30, 35, 40
35, 40, 45, 50
40, 45, 50, 60
50, 60, 70, 80
60, 70, 80, 90
70, 80, 90, 100
80, 90, 100, 110,
120

90, 100, 110, 120,
130

100, 110, 120,
130, 140

120, 130, 140,
150, 160

Beside each cost in the cost
the cost estimate for the model

the heat loss values in place of the design heat loss used in the table with the national average cost.

APPENDIX G2 TO PART 305—FURNACES—ELECTRIC
{1. Range Information]

%rend. and below the appropriate heat loss value taken from the heat loss table, place
ing labeled using the table costs in place of the national average cost and using

Manufacturer's rated heating capacities (Btu's/hr.)

Ranges of annual fue! utilization effi-
ciencies (AFUE's)

Low

High

[2. Yearly Cost Information: Cost Grid]

Cost per kilowatt hour!

' For charts on natural gas, oil and propane gas, substitute the following cost figures:
a. Cost per therm—10¢, 20¢, 30¢, 40¢, 50¢, 60¢.

b. Cost per gaflon (oif)—76¢, 79¢, 82¢, 85¢, 88¢, 91¢, 94¢, 87¢, $1.00.

c. Cost per galion (propane)—35¢, 40¢, 45¢, 50¢, 55¢, 60¢.

The following table shows the heat loss values (in thousand Btu's/hr.) to be used in the cost grid:

[Heat Loss Table]

Manufacturers' rated heat output of model to be fabeled (Btu's per hour)

Design heat loss
of model to be fa-
beled (1,000 Btu's

per hour)

Heat loss values

to be used on the

grid (1,000 Btu's
per hour)

5,000 to 10,000
11,000 to 16,000 ...
17,000 to 25,000 ...
26,000 to 42,000

5
5,10
10, 15

15, 20, 25
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[Heat Loss Table]

Manufacturers' rated heat output of model to be labeled (Btu's per hour)

Design heat loss
of model to be la-
beled (1,000 Btu's

per hour)

Heat loss valueg

to be used on the

grid (1,000 Biy's
per hour)

43,000 to 59,000

94,000 to 110,000
111,000 to 127,000 .....
128,000 to 144,000
145,000 to 161,000
162,000 to 178,000
179,000 to 195,000

196,000 and over

30
40
50
60
70
80
S0

100

130

25, 30, 35,
35, 40, 45, 5
40, 45, 50, 6
50, 60, 70, 80
60, 70, 80, 9
70, 80, 90, 100
80, 80, 100, 110,

120
90, 100, 110, 120,

130

100, 110, 120,
130, 140

120, 130, 140,

150, 160

Beside each cost in the cost %rid, and below the a
the cost estimate for the model

propriate heat loss value taken from the heat
eing labeled using the table costs in place of the national average

the heat loss values in place of the design heat loss used in the table with the national average cost.

APPENDIX G3 TO PART 305—FURNACES—OIL
[1. Range Information}

loss table, place
cost and using

Manufacturer's rated heating capacities (Btu’s/hr.)

Range of annual fuel utilization effi- ;
ciencies (AFUE's)

Low

High

All Capacities

{2. Yearly Cost Information: Cost Grid)

Cost per kilowatt hour?

Btu heat loss‘oli
home (see chart
below)

! For charts on natural gas, oil and propane gas, substitute the following cost figures:
a. Cost per therm—10¢, 20¢, 30¢, 40¢, 50¢, 60¢.

b. Cost per galion éoil)—?&:. 79¢, 82¢, 85¢, 88¢, 91¢, 94¢, 97¢, $1.00.

c. Cost per gallon (propane)—35¢, 40¢, 45¢, 50¢, 55¢, 60¢.

The following table shows the heat loss values (in thousand Btu's/hr.) to be used in the cost grid:

[Heat Loss Table]

Manufacturers’ rated heat output of model to be labeled (Btu's per hour)

Design heat loss
of model to be la-
beled (1,000 Btu's

per hour)

Heat loss values

to be used on the

grid (1,000 Btu's
per hour)

5,000 to 10,000
11,000 to 16,000
17,000 to 25,000

26,000 to 42,000
43,000 to 59,000
60,000 to 76,000
77,000 to 93,000

94,000 to 110,000 ...

111,000 to 127,000

128,000 to 144,000

145,000 to 161,000

5
5, 10
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[Heat Loss Table)

Design heat loss Heat loss values

of model to be la- | to be used on the

beled (1,000 Btu's | grid (1,000 Btu's
per hour) per hour)

Manufacturers® rated heat output of model to be labeled (Btu's per hour)

162,000 to 178,000 100 | 90, 100, 110, 120,
130

179,000 to 195,000 110 100, 110, 120,
130, 140
166,000 and over 130 120, 130, 140,
150, 160

Jeside each cost in the cost grid, and below the appropriate heat loss value taken from the heat loss table, place
the cost estimate for the model being labeled using the table costs in place of the national average cost and using
the heat loss values in place of the design heat loss used in the table with the national average cost.

fw Ndes WSS PP

APPENDIX G4 TO PART 305—MOBILE HOME FURNACES
1. [Range Information]

Range of annual fuel utilization effi-

Manufacturer’s rated heating capacities (Btu’s’hr.) ciencies (AFUE's)

Low High

{2. Yearly Cost Information: Cost Gnid]

Btu heat loss of
Cost per kilowatt hour' home (see chart

below)

' For charts on natural gas, oil and propane gas, substitute the following cost figures:
a. Cost per therm—10~, 20~, 30~, 40~, 50

b. Cost per gallon (oilj—76-. 79, 82—, 85~, 88-, 91~, 94, 97~, $1.00.
c. Cost per gallon (propane}—35-~, 40~, 45~, 50~, 55~, 60-.

The following table shows the heat loss values (in thousand Btu's/hr.) to be used in the cost grid:

[Heat Loss Table]

Manufacturers' rated heat output of model to be labeled (Btu's per hour)

Design heat loss
of model to be la-
beled (1,000 Btu's

per hour)

Heat loss values

to be used on the

grid (1,000 Btu's
per hour)

5,000 to 10,000
5,000 to 10,000
11,000 to 16,000 ...
17,000 to 25,000 ...
26,000 to 42,000 ...
43,000 to 59,000
60,000 to 76,000
77,000 to 93,000

94,000 to 110,000

111,000 to 127,000
128,000 to 144,000
145,000 to 161,000
162,000 to 178,000
179,000 to 195,000

196,000 and over

90, 100, 110, 120,
130

100, 110, 120,
130, 140

120, 130, 140,

150, 160
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Beside each cost in the cost grid, and below the appropriate heat loss value taken from the heat loss table, place
the cost estimate for the model being labeled using the table eosts in place of the national average cost and using
the heat loss values in place of the design heat loss used in the table with the national average cost.

APPENDIX G5 TO PART 305—BONERS—GAS (ExcePT STEAM)
(1. Range Information)

Range of annual fuel utilization effi- ¥
Manufacturer's-rated heating capacities (Btu'sihr.) ciencies (AFUE’s)
Low

' For charts on natural gas, oil and propane gas, substitute the f ing cost figures:
a. Cost per therm—10¢, 20¢, 30¢, 40¢, 50¢. 60¢. o

b. Cost per gallon (oil}—76¢, 79¢, 82¢, 85¢, 88¢, 91¢, 94¢, 97¢, $1.00.

c. Cost per gallon (propane)—35¢, 40¢, 45¢, 50¢, 55¢, 60¢.

The following table shows the heat loss values (in thousand Btw's/hr.} to be used in the cost grid:

[Heat Loss Table]

Manufacturers” rated” heat output of model to be labeled (Biu's per hour)

11,000 to 16,000 ....
17,000 to 25,000 ....
26,000 to 42,000
43,000 to 59,000 .. :
60,000 10 76,000 ......ccovemerrrrreriron.
77,000 to 93,000 ....
94,000 to 110,000 ..
111,000 to 127,000 ..............
128,000 to 144,000
145,000 to 161,000 p 5 . . 80,90, 100, 110,
J 120
162,000 10 178,000 ..... 90, 100, 110, 120,
130
179,000 to 195,000 100; 110, 120,
130, 140
196,000 and over ... 5 S 120, 130, 140,
150, 160

Beside each cost in the cost grid, and below- the appropriate heat loss value taken from the heat loss table, place
the cost estimate for the model being labeled using the table costs in place of the national average cost and using
the heat lass values in place of the design heat loss used in the table with the national average cost.

APPENDIX G6 TO PART 305—BOILERS—GAS (STEAM)
[1. Range Information]

Range of annual fuel utilization effi-
Manufacturer's rated heating capacities (Btu's/w.) ciencies (AFUE’s)
Low _ High
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[2. Yearly Cost Information: Cost Grid]

Cost per kilowatt hour!

Btu heat loss of
home (see chart
below) -

' For charts on natural gas, oil and fvopane %as. substitute the following cost figures:
a. Cost per therm—10¢, 20¢, 30¢, 40¢, 50¢, 60¢.

b. Cost per gallon (oil)—76¢, 79¢, 82¢, 85¢, 88¢, 91¢, 94¢,¢, 97¢, $1.00.

c. Cost per gallon (propane)—35¢, 40¢, 45¢, 50¢, 55¢, 60¢.

The following table shows the heat loss values (in thousand Btu's/hr.) to be used in the cost grid:

[Heat Loss Table)

Manufacturers® rated heat output of model to be labeled (Btu's per hour)

Design heat loss
of model to be la-
beled (1,000 Btu's

per hour)

Heat loss values

to be used on the

grid (1,000 Btu's
per hour)

5,000 to 10,000

11,000 to 16,000 ....
17,000 to 25,000 ....
26,000 to 42,000 ....
43,000 to 59,000 ....
$0,000 to 76,000 ....
77,000 to 93,000 ....
94,000 to 110,000
111,000 to 127,000 ...
128,000 to 144,000 ...
145,000 to 161,000

162,000 to. 178,000
179,000 to 195,000

196,000 and over

130

80, 90, 100, 110,
120

90, 100, 110, 120,
130

100, 110, 120,
130, 140

120, 130, 140,
150, 160

Beside each cost in the cost %r;d. and below the appropriate heat loss value taken from the heat loss table, place

the cost estimate for the model

the heat loss values in place of the design heat loss used in the table with the national average cost.

APPENDIX G7 TO PART 305—BOILERS—OIL

[1. Range Information]

ing labeled using the table costs in place of the national average cost and using

Manufacturer's rated heating capacities (Btu's/hr.)

Range of annual fuel utilization effi-
ciencies (AFUE’s)

Low

High

All Capacities

{2. Yeary Cost Information: Cost Gnd)

Cost per kilowatt hour '

Btu heat loss of

' For charts on natural gas, oil and propane . substitute the following cost figures:
a. Cost per therm—10¢, 20¢, 30¢, Apore. SOc%sc
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b. Cost per gallon (oif)—76¢, 79¢, 82¢, 85¢, 88¢, 91¢, 94¢, 97¢, $1.00:
c. Cost per galion (propane)—35¢, 40¢, 45¢, 50, 55¢, 60¢.

The following table shows the heat loss values (in thousand Btu's/hr.) to be used in the cost grid: =

[Heat Loss Table]

Design heat loss | Heat loss vahrxls'
Manufacturers® rated heat output of model to be labeled (Btu's per hour) g;m%bgtm tgo’ge(;.so%db)ogttw
per hour) per hou)

5,000 to 10,000 ...............
11,000 to 16,000 ...
17,000 to 25,000 ...
26,000 to 42,000 ...
43,000 to 59,000 ...
60,000 to 76,000 ...
77,000 ta 93,000
94,000 to 110,000
111,000 to 127,000 ...
128,000 10 144,000 _..
145,000 to 161,000

5 5
10 5,10
15 10, 15
20 18,20, 25
30 25, 30, 35, 40
40 35, 40, 45, 59
50
60
70
80
90

40, 45, 50, 69
50, 60, 70, 80
60, 70, 80, 50
70, 80, 90, 100
80, 90, 100, 110,

120
162,000 'to 178,000 100 | 90, 100, 110, 120,

130
179,000 to 195,000 100, 110, 120,

130, 149
156,000 and over ¢ 130 120, 134, 140,
150, 160

Beside each cost in the cost grid, and below the appropriate heat loss value taken from the heat loss table, place
the cast estimate for the model being labeled using the table costs in place of the national average cost and using
the heat loss values in place of the design heat loss used in the table with the national average cost.

APPENDIX G8 TO PART 305—BonERS—ELECTRIC
[T. Range Information]

Range of annual fuel utiization effr
Manufacturer's raled healing capacities (Btu's/hr.) ciencies (AFUE’s)

Low High

" For charts on natural gas, oil and propane gas, substitite the following cost figures:
a. Cost pes therm—10g, 20y, 30¢, 40¢, 50¢, 60¢.

b. Gost per gallon (oil}—76¢, 79¢, 82¢. 85¢, 88¢, 91¢, 94¢, 97¢, $1.00.

c. Cost per gallon (propane)—35¢, 40¢, 45¢, 50¢, 55¢, 60¢.

The following table shows the heat loss values (in thousand Btw's/hr.) to be used in the cost grid:

[Heat Loss Table)

Design heat loss

Manufacturers’ rated heat output of mode! to be tabeled (Biv's pes hour) gm&m
per housr)

5,000 to 10,000
11,000 to 16,000
17,000 to 25,000




Federal Register / Vol. 59, No. 126 / Friday, July 1, 1994 / Rules and Regulations

34049

[Heat Loss Table]

Manufacturers’ rated heat output of model to be labeled (Btu's per hour)

Design heat loss

of model to be la-

beled (1,000 Btu's
per hour)

Heat loss values

to be used on the

grid (1,000) Btu's
per hour)

26,000 to 42,000
43.000 to 59,000
0,000 to 76,000
77,000 to 93,000
94,000 to 110,000 ...
111,000 to 127,000 ....
128,000 to 144,000 ....
145,000 to 161,000

162,000 to 178,000
179,000 to 195,000

T T30 0,0 o 07002 2 SO S B o LG AR o P oA e S S Sy s E et P ot 1 o MR S S R T

20
30
40
50
60
70
80
90

100
110

130

15, 20,25

25, 30, 35, 40
35, 40, 45, 50
40, 45, 50, 60
50, 60, 70, 80
60, 70, 80, 80
70, 80, 90, 100
80, 90, 100, 110,
120

90, 100, 110, 120,
130

100, 110, 120,
130, 140

120, 130, 140,
150, 160

Beside each cost in the cost grid, and below the appropriate heat loss value taken from the heat loss table, place
the cost estimate for the model being labeled using the table costs in place of the national average cost and using
e heat loss values in place of the design heat loss used in the table with the national average cost.

37. Page 1 of the Sample Fact Sheet in Appendix H to Part 305 is revised as follows:

Appendix H to Part 305—Cooling Performance and Cost for Central Air Conditioners

BILLING CODE 6750-01-P

*
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{An example of a fact sheel for central air conditioners or for onty the cooling function of heat pumps)

Split System Central Air Conditioner (Cooling Only)
Cooling Capacity:

XXX/C1 31,000 BTWhr
X2 31,400 BTWhr
YYY/G3 29,000 BTUAr
YYY/C6 29,400 BTUMr

Cooling Performance:

Model XXX/C1
12.7 SEER

0 Energy efficiency range of-all similar models™
Laast Efficient Modsl Mast Efficlent M:gs‘:

10.0
Modal XXX/ T2
12.6S€EER

: : - Energy efficiency range of all similar models

Lsast Efficient Model Mest Efficient Moda!
10.0 16.9
Madel YYY/C3

13.05sEER
\ 4

Energy elficiency range of all similar madels ) '
Least Efficlent Mods! Most Efficient Model
10.0 16.9

Model YYY/C6
12.95eER

S _Energy efficiency range of all similar models L%
Least Efficisnt Mode! Most Efficlent Mode!
10.0 16.9

This (or these) energy rating(s) is (or are) based on U.S. Government standard tests of this (or
these) condenser model(s) combined with the most common coil(s). The ratings may vary stightly
with different coils.

[This is Page 1 of Sample Fact Shesl]
ok % % %

BILUNG CODE 6750-01-C
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38. Page 1 of the Sample Fact Sheet in Appendix I to Part 305 (down to “NATIONAL AVERAGE ANNUAL HEATING
COST TABLE ($ PER YEAR)") is revised as follows:

Appendix I to Part 305—Heating Performance and Cost for Central Air Conditioners

- * - = .

BILLING CODE 6750-01-P
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{An example ol a {acl sheet showing onty ihe haating function for heat pumbs;

EHERGIGUIDE

Heating Capacity:

XXX/C1 33,000 BTUhr
XXX/C2 35,000 BTUMr

Heating Performance for Region IV

Madel XXX/C1
7.9HsPF

Energy efliciency range of all similar models
Laast Efficlant Modsi Mast Efficient Modsl
6.8 10.2

Model XXXX/C2
8.9HsPF

Energy efficiency range of all similar models
Least Efficlent Mods! Most Efficisnt Model
6.8 10.2

This (or these) energy rating(s) s (or are) based on U.S. Government standard tests of this (or
these) condenser model(s) combined with the most common coil(s). The ratings will vary slightly
with different colls and in different geographic fegions.

* k%

[This 1s Page 1 of Sample Fact Sheet]

* Kk K % %

BILUNG CODE 8750-01-C
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39. Section 8. of Appendix ] to Part 305 is revised to read as follows:

Appendix | Part 305—Suggested Data Reporting Format
8. Estimated Annual Energy Consumption or Energy Efficiency Rating

40. Appendix K to Part 305 is revised as follows:

Appendix K to Part 305—Sample Labels
PILLING CODE 6750-01-P
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All copy Helvetica Condensed Regular or Black

All copy x 28 pi.

10/12 Helv. = Based on standard U.S. Government tests

o E"ERG GUI“

Refrigerator-Freezer XYZ Corporation i 10/12Helv.

10/12 Helv. Cond. Reg.

Cond. Reg. With Automatic Defrost Mode! ABC-W
With Side-Mounted Freezer Capacity: 23 Cubic Fest
Without Through-the-Door-Ice Service

Compare the Energy Use of this Refrigerator <
with Others Before You Buy.

14114 Helv. This Model Uses
Cond. Black™—T=" T76iWhiyear

Reg.
5 pt rule - v

e @ Energy use (kWh/year) range of all similar models

Uses Least Uses Most

Energy Energy
776 1467

10/12 Helv.
Cond. Reg.Use
Helv. Cond. === kWh/year (kilowatl-hours per year) is a measure of energy (electricity) use.

g’:c:m’“’ Your utility company uses it to compute your bill. Only models with 22.5 to 24.4
cubic feet and the above features are used in this scale.

.5 pt. rule

>Refrigeratms using more energy cost more to operate.
This model’s estimated yearly operating cost is:

e —E3] -

Based on a 1992 U.S. Govemment national average cost of 8.25¢ per kWh for

é‘;’,}i 29'% : electricity. Your actual operating cost will vary depending on your local utility rates
) and your use of the product

6' Helv. Cond.

Reg R | of this kabel betore consumar purchass ks a violtion of Federal w (£2 U.S.C. 6302).
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All copy Helvetica Condensed Reguiar or Black

Al copy x 28 pi.

10/12 Helv. 4
Cond. Reg.

1012 HolV. ——fp

Cond. Reg.

Numeral: 14’

- Based on standard U.S. Government tests

Clothes Washer
Capacity: Standard
Top Loading

Compare the Energy

GUIDE

Model(s) MR328, XL12, NAAB3

Use of this Clothes Washer

with Others Before You Buy.

XYZ Corporation _g

10/12 Helv.
Cond. Reg.

14/14 Helv.

This Model Uses=

Helv. Cond.

.5 pt. nile

> 87 3xWihyear «e—

Cond. Black
10’ Helv.

v

20 pt rule

10/12 Helv.
Cond. Reg.
Use Helv. Cond.

Black where
indicated

Spt nule

Energy use (kWh/year) range of all similar models

Uses Least Uses Most

Energy Energy
267 1818

kWh/year (kilowatt-hours per year) Is a measure of energy (electricity) use:
Your utility company uses it to compute your bill. Only standard size, top loading
clothes washers are used in this scale.

18' Helv.
Cond. Black

10/12 HelV. ——{am

Cond. Reg.

10/12 Helv.
Cond. Reg.

6' Helv. Cond.
Reg.

=r

This model’s estimated yearly operating cost is:

Cond. Reg.

14" Helv.
Cond. Black

14/14 Helv.
Cond. Black

14/14 Helv.

" Clothes washers using more energy cost more to operate. -—  0'col

Box:

$72 528

when used with an electric water heater when used with a ratural gas water heater

Based on eight loads of clothes a week and a 1992 U.S. Govemment national average cost
of 8.25¢ per kwWh for electricity and 58¢ per therm for natural gas. Your actual operating
cost will vary depending on your local utility rates and your use of the product.

wmumwmmmnmumnmunm

24 tall
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10/12 Helv. - Water Heater—Natural Gas XYZ Corporation
Pondsfeg, Capacity (first hour rating): Model(s) RP23, gl 10/12Holv.
60 gallons RP 38 Cond. Heg.

Compare the Energy Use of this Water Heater
with Others Before You Buy.

e This Model Uses T
240 therms/year g Cond. Reg.

Splnile
oz 10/12 Helv.
e e e CNETQY use (therms/year) range of all similar models [T Cond. Fleg:

Uses Least Uses Most .
e Eermy | <f— st

The Estimated Asnual Energy Consumption of this model was not 10/12 Helv.
10/12 Helv . mumatmmmwm Cond. Black

Cond. Reg. 1y Therms/year is a measure of energy use. Your utility company uses it to compute

e oo your bill. Only models with first hour ratings of 56 to 64 galions are used in this

indicated scale.
5 pt rule

-

~ Natural gas water heaters that use fewer therms/year cost <l 1414 Hel.
Iesst to operate. This model’s estimated yearly operating Cond. Biack
cost is:

18" Helv. ' Lo
Cond. Black ’m - Box: 24' tall
10/12 Helv. . Based ona 1992 U.S. Govemment national average cost of $0.58 per therm for
Cond. Reg. natural gas. Your actual operating cost will vary depending on your local utility rates
and your use of the product.

6" Helv. et Important: Removal of this label before consumer purchase ks 1 vioktion of Federai law (42 U.S.C. 6302).
Cond. Reg.
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10/12 Helv. - Based on standard U.S. Government tests

. Central Air Conditioner XYZ Corporation gd———
Coolmg Only Model 122345

Split System

Compare the Energy Efficiency of this — o2l
Air Conditioner with Cthers Before You Buy.

This Model’s Efficiency esitiay
11.5s¢eER

14’ Helv

el Energy efficiency range of all similar models, - —— Cond. Black

Efficient Efficient | <o mack
10/12 Helv. 10.0 16.9

Cond. Reg.
Use Helv.

Cond. Black =™ SEER, the Seasonal Energy Efficiency Ratio, is the measure of energy efficiency for
where indicated central air conditioners.

5 pt. ule

14/14 Helv.

st
Central air conditioners with higher SEERs are more Cond. Black
energy efficient.

= This energy rating is based on U.S. Govemment standard tests of this condenser model
combined with the mast coarnmon coil, The rating may vary sligntly with different coils. 10/12 Helv.

w Federallaw requires the seller or installer of this appliance tomake available afactsheetor | Cond- Reg
directory giving further information about the efficiency and operating cost of this equipment.
Ask for this information.

6" Helv. Cond.

Req Important: Removal of this label before corgumer purchasa is 2 violation of Federal law (42 U.S.C. §302)
'~y
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10/12 Helv. » Heat Pump
Cond. Reg Cooling and Heating Mods! 12345

Split System

Compare the Energy Efficiency of thisHeatPump _| .., ...
with Others Before You Buy. e

10/10 Helv. This Model {Caoling) 10’ Helv.
Cond. Black —p~ 12.0SEER % Cond. Reg.

' 11" Helv,

14’ rule L “- Energy efficiency-range of all simitar models.- - — Cond. Black

Most 10/10 Helv.

5 ndo Efficient Effict
5 c ent e %
10.0 16.4 SAEEk

10710 Helv. The SEER, Seasonal Energy Efficiency Ratio, is the seasonal measure of energy
Cond. Reg. efficiency for heat pumps when cooling.

Use Helv.
Cond. Black This Model (Heating)
where 1.5 HSPF

indicated

- 10/12 Helv.
XYZ Corporation —g—— Cond. Reg.

" Energy efficiency range of all similar models ™

Least Mast
Efficient Efficlent
6.8 2 10.2

The HSPF, Heating Seasonal Performance Factor, is the-seasonal measure of energy
efficiency for heat pumps when heating.

Heat pumps with higher SEERs and HSPFs are more energy efficient. «— 124 He

Bullsts: 7 1. mThes: enery ratings are based on US. w Federal law requires the sefler or installer ui
Govemment standard tests of this condenser this appliance to make available a fact sheet
mode! combined with the most common or directory giving further information about 10112 Helv.
coil. The ratings will vary slightly with differ- the efficiency and operating costofthis 1™ Cond. Reg.
ent coifs and in different geographic regions. equipment. Ask for this information.

p—- | mpartant: Removal of this kaba! befors comsumer purchass is & violtion of Federal kw (€2 U.S.C. 6302)
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Based on standard U.S. Government tests

Refrigerator-Freezer XYZ Corporation
With Automatic Defrost Madel ABC-W
With Side-Mounted Freezer Capacity: 23 Cubic Feet
Without Through-the-Door-Ice Service

Compare the Energy Use of this Refrigerator
with Others Before You Buy.

This Model Uses
TT6xWhyear

Energy use (kWh/year) range of all similar models

Uses Least Uses Most
Energy Energy
776 1467

kWh/year (kilowatt-hours per year) is a measure of energy (electricity) use.
Your utility company uses it to compute your bill. Only models with 22.5 to0 24.4
cubic feet and the above features are used in this scale.

Refrigerators using more energy cost more to operate.
This model’s estimated yearly operating cost is:

Based on a 1992 U.S. Government national average cost of 8.25¢ per kWh for
slectricity. Your actual operating cost will vary depending on your local utility rates
and your use of the product.

Important: Removal of this label before consumar purchass is » visktion of Federat liw (42 U.S.C. £302).
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Based on standard U.S. Government tests

ENERGYGUIDE

Freszer XYZ Corporation
Upright Type Model(s) MR328, XL 12, NAS3
With Manual Defrost Capacity: 21.2 Cubic Feet

Compare the Energy Use of this Freezer
with Others Before You Buy.

This Medel Uses
754!(Wh/year

Energy use (kWh/year) range of all similar models

Uses Least Uses Most
Energy Energy
630 1079

kWh/year (kilowatt-hours per year) is a measure of energy (electricity) use.
Your utility company uses it to compute your bill. Only models with 19.5t0 21.4
cubic feet with the above features are used in this scale.

Freezers using more energy cost more to operate.
This model’s estimated yearly operating cost is:

Based on a 1992 U.S. Govemment national average cost of 8.25¢ per kWh for
electricity. Your actual operating cost will vary depending on your local utility rates
and your use of the product

lmportant: Ramoval of this tade! batore 18 2 violation of Fedenal faw (L2 U.S.C.6302).
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Based on standard U.S. Government tests

ENERGYGUIDE

Clothes Washer XYZ Corporation
Capacity: Standard Model(s) MR328, XL12, NAAS3

Top Loading

Compare the Energy Use of this Clothes Washer
with Others Before You Buy.

This Model Uses
873«wivyear

v

Energy use (kWh/year) range of all similar models

Uses Least Uses Most

Energy Energy
267 1818

kWh/year (kilowatt-hours per year) Is a measure of energy (electricity) use.
Your utility company uses it to compute your bill. Only standard size, top loading
clothes washers are used in this scale.

Clothes washers using more energy cost more to operate.
This model’s estimated yearly operating cost is:

$72 $28

when used with an electric water heater when used with a natural gas water heater

Based on eight loads of clothes a week and a 1992 U.S. Govemment national average cost
of 8.25¢ per KWh for electricity and 58¢ per therm for natural gas. Your actual operating
cost will vary depending on your local utility rates and your use of the product.

Importast: Removal of this kbel before consumer purchase bs 3 violtion of Federa! kew (42 U.S.C. 8302).
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Based on standard U.S. Government tests

ENERGYGUIDE

Dishwasher XYZ Corporation
Capacity: Standard Model(s) MR328, XL12, NAAS3

Compare the Energy Use of this Dishwasher
with Others Before You Buy.

This Model Uses
860kwrvyear

Energy use (kWh/year) range of all similar models

Ellses Least IlsesE Most
nerqgy ne
558 9'32
kWhjyear (kilowatt-hours per year) is a measure of energy (electricity) use.

Your utility company uses it to compute your bill. Only standard size dishwashers
are used in this scale. ,

Dishwashers using more energy cost more to operate.
This model’s estimated yearly operating cost is:

$71

when used with an electric water heater when used with a natural gas water heater

Based on six washioads a week and a 1992 U.S. Government national average cost of
8.25¢ per kWh for electricity and 58¢ per therm for natural gas. Your actual operating cost
will vary depending on your local utility rates and your use of the product.

I-m-tRcmlowuwumwmmnmdkﬁuhmu&c.m‘
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Based on standard U.S. Government tests

ERGYGUIDE

Water Heater—Natural Gas XYZ Corporation
Capacity (first hour rating): Model(s) RP23,
60 gallons RP 38

«Compare the Energy Use of this Water Heater
with Others Before You Buy.

This Model Uses
240 therms/year

Energy use (therms/year) range of all similar models

Uses Least Uses Most

Ene Energy
mrgv 295

The Estimated Annual Energy Consumption of this model was not
avallable at the time the range was published.

Therms/year is a measure of energy use. Your utility company uses it to compute
your bill. Only models with first hour ratings of 56 to 64 gallons are used in this
scale.

Natural gas water heaters that use fewer therms/year cost
less to operate. This model’s estimated yearly operating

cost is: m

Based on a 1992 U.S. Govemment national average cost of $0.58 per therm for
natural gas. Your actual operating cost will vary depending on your local utility rates
and your use of the product.

wmuuww«-mwmmamnmmm
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Based on standard U.S. Govemment tests

Room Air Conditioner XYZ Corporation
Without Reverse Cycle Model 122345
With Louvered Sides Capacity: 13,000 BTUs

Compare the Energy Efficiency of this .
Air Conditioner with Others Before You Buy.

This Model’s Efficiency
10.0cer

v

Energy efficiency range of all similar models

Least Most
Efficient Efficient
9.0 ‘ 11.0

EER, the Energy Efficiency Ratio, is the measure of enerpy efficiency for room air
conditioners. Only models between 8,000 and 13,000 BTUs with the above features
are used in this scale.

More efficient air conditioners cost less to operate.
This model’s estimated yearly operating cost is:

$80

Based on a 1992 U.S. Govemment national average cost of 8.25¢ per kWh for
electricity. Your actual operating cost will vary depending on your focal utility rates
and your use of the product.

hnmuaumlofmmmmmsamumm(qu.scm.

Sample Label 6




Federal Register / Vol. 59, No. 126 / Friday, July 1, 1994 / Rules and Regulations 34065

Furmnace—Natural Gas XYZ Corporation
Modet 2345X

Based on standard U.S. Government tests

Compare the Energy Efficiency of this
Furnace with Others Before You Buy.

This Model’s Efficiency
80.7arue

Energy efficiency range of all similar models

Least Most
Efficient Efficient
78.0 97.0

The AFUE, Annual Fue! Utilization Efficiency, is the measure of energy efficiency for
furnaces and boilers. Only fumaces fueled by natural gas are used in this scale.

Natural gas furnaces that have higher AFUEs are more
energy efficient.

Federal law requires the seller or installer of this appliance to male available a fact shest or
directory ghving further information about the efficiency and operating cost of this equipment
Ask for this information.

Important: Ramoval of this tabel befors consumer purchasa ks a violition of Faderal aw (&2 U.S.C. 6302).
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Based on standard U.S. Government tests

ENERGYGUIDE

Central Air Conditioner XYZ Corporation
Cooling Only Model 122345
Split System

Compare the Energy Efficiency of this
Air Conditioner with Others Before You Buy.

This Model’s Efficiency
11.53€ER

-Energy efficiency range of all similar models

Least : Most
Efficient Efficient
10.0 16.9

SEER, the Seasonal Energy Efficiency Ratio, is the measure of energy efficiency for
central air conditioners.

Central air conditioners with higher SEERs are more
energy efficient.

-msemrwmﬁngisbasedmus.Govmnmmsta‘mmmstsofﬁswmermodel
mmbinedmmmemostoanmmmlmemmgmyvawsﬁmﬂywnhcmm.

& Federal law requires the seller or installer of this appliance to make available a fact sheet or
direcquMngmmermMnaﬁonabanﬂaefﬁdemyauopemﬁmmofmtseqqum
Ask for this information.

mwm:otmmmmmnmawnwucm.
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Based on standard U.S. Government tests

ENERGYGUIDE

Heat Pump XYZ Corporation
Cooling and Heating Model 12345
Split System

Compare the Energy Efficiency of this Heat Pump
with Cthers Before You Buy.

This Model (Cooli
12.0SEER ( ")

Energy efficiency range of all similar models

Most
Efficient
16.4

The SEER, Seasonal Energy Efficiency Ratio, is the seasonal measure of energy
efficiency for heat pumps when cooling.

This Medel (tieating)
7.5HSPF

i1 Energy efficiency range of all similar models AR

Least Most
Efficlent Efficient
6.8 10.2

The HSPF, Heating Seasonal Performance Factor, is the seasonal measure of energy
efficiency for heat pumps when heating.

Heatpumlpswimmmsmisallllsm:emrewefﬁcm

= These energy ratings are bassd on US. = Federal law requires the seller or installer of
Govemment standard tests of this condenser this appliance to make avaitable a fact sheet
model combined with the most common or directory giving further information about
coil, The ratings will vary slightly with differ- the efficiency and operating cost of this
ent coils and in different geographic regions. equipment. Ask for this information.

Importaat: Removal of this labei before consumer purchase is 3 violition of Federal lew (€2 U.S.C. 6302).

Sample Label 9

By direction of the Commission.
Donald S. Clark,
Secretary.

[FR Doc. 94-15792 Filed 6-30-94; 8:45 am]
BILLING CODE 6750-01-C
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 9 and 112
[SW H-FRL 5002-8]

RIN 2050-AD30

Oil Pollution Prevention; Non-
Transportation-Related Onshore
Facilities

AGENCY: U.S. Environmental Protection
Agency (EPA).

ACTION: Final rule.

SUMMARY: This rule amends the Oil
Pollution Prevention regulation,
promulgated under the Clean Water Act
for transportation-related onshore and
offshore facilities. The revision
incorporates new requirements added
by the Oil Pollution Act of 1990 that
direct certain facility owners and
operators to prepare plans for
responding to a worst case discharge of
oil and to a substantial threat of such a
discharge. Requirements to plan for a
small and medium discharge of oil, as
appropriate, are also added by this
revision.

EFFECTIVE DATE: August 30, 1994,

ADDRESSES: The official record for this
rulemaking is located in the Superfund
Docket, Room M2615 at the U.S.
Environmental Protection Agency, 401
M Street SW., Washington, DC 20460
[Docket Number SPCC—2P]. The docket
is available for inspection between 9
a.m. and 4 p.m., Monday through
Friday, excluding Federal holidays.
Appointments to review the docket can
be made by calling 202-260-3046. The
public may copy a maximum of 266
pages from any regulatory docket at no
cost. If the number of pages copied
exceeds 266, however, a charge of 15
cents will be incurred for each
additional page, plus a $25.00
administrative fee.

FOR FURTHER INFORMATION CONTACT:
Bobbie Lively-Diebold, Oil Pollution
Response and Abatement Branch,
Emergency Response Division (5202G),
U.S. Environmental Protection Agency,
401 M Street, SW., Washington, DC
20460 at 703-356—8774; the ERNS/
SPCC Information line at 202-260-2342;
or the RCRA/Superfund Hotline at 800-
424-9346 (in the Washington, DC
metropolitan area, 703—412-9810). The
Telecommunications Device for the Deaf
(TDD) Hotline number is 800-553-7672
(in the Washington, DC metropolitan
area, 703-412-3323).

SUPPLEMENTARY INFORMATION: The
contents of this preamble are listed in
the following outline:

L. Introduction
A. Statutory Authority
B. The Oil Pollution Act of 1990
C. Background of the Rulemaking
II. Summary of Revisions to the Oil Poliution
Prevention Regulation
A. Summary of Approach to Implementing

Facility Response Plan Requirements

B. Response to Major Issues Raised by
Commenters

C. Section-by-Section Analysis

III. Regulatory Analyses

A. Executive Order 12866

B. Regulatory Flexibility Act

C. Paperwork Reduction Act

D. Display of OMB Control Numbers

I. Introduction
A. Statutory Authority

Section 4202(a)(6) of the Oil Pollution
Act of 1990 (OPA), Public Law 101-380,
amends section 311(j) of the Federal
Water Pollution Control Act, also
known as the Clean Water Act (CWA),
and under CWA section 311(j}(5) {See
33 U.S.C. 1321(j)(5)) directs the
President to issue regulations that
require owners or operators of tank
vessels, offshore facilities, and certain
onshaore facilities to prepare and submit
to the President plans for, among other
things, responding, to the maximum
extent practicable, to a worst case
discharge of oil and to a substantial
threat of such a discharge.

Section 311(j)(1)(C) of the CWA
authorizes the President to issue
regulations establishing procedures,
methods, equipment, and other
requirements to prevent discharges of
oil from vessels and facilities and to
contain such discharges. (See 33 U.S.C.
1321(j)(1)(C).) The President has
delegated the authority to regulate non-
transportation-related onshore facilities
under sections 311(j)(1)(C) and 311G)(5)
of the CWA to the U.S. Environmental
Protection Agency (EPA or the Agency).
(See Executive Order (E.O.) 12777,
section 2(b)(1), 56 FR 54757 (October
22, 1991), superseding E.O. 11735, 38
FR 21243.) By this same E.O., the
President has delegated similar
authority over transportation-related
onshore facilities, deepwater ports, and
vessels to the U.S. Department of
Transportation (DOT), and authority
over other offshore facilities, including
associated pipelines, to the U.S.
Department of the Interior (DOI). A
Memorandum of Understanding (MOU)
among EPA, DOI, and DOT effective
February 3, 1994, has redelegated the
responsibility to regulate certain
offshore facilities located in and along
the Great Lakes, rivers, coastal wetlands,

and the Gulf Coast barrier islands from
DOI to EPA. (See E.O. 12777 § 2(i)
regarding authority to redelegate.) The
MOU is included as Appendix B to 40
CFR part 112. An MOU between the
Secretary of Transportation and the EPA
Administrator, dated November 24,
1971 (36 FR 24080, December 18, 1971),
establishes the definitions of non-
transportation-related facilities and
transportation-related facilities. The
definitions from the MOU are currently
included in Appendix A to 40 CFR part
112,

B. The Oil Pollution Act of 1990

The OPA (Public Law 101-380, 104
Stat. 484) was enacted to expand
prevention and preparedness activities,
improve response capabilities, ensure
that shippers and oil companies pay the

‘costs of spills that do occur, provide an

additional economic incentive to
prevent spills through increased
penalties and enhanced enforcement,
establish an expanded research and
development program, and establish a
new Oil Spill Liability Trust Fund,
administered by the U.S. Coast Guard
(USCG). As provided in sections
2002(b), 2003, and 2004 of the OPA, the
new Fund replaces the fund originally
established under section 311(k) of the
CWA and other oil pollution funds.

Section 4202(a) of the OPA amends
CWA section 311(j) to require
regulations for owners or operators of
facilities to prepare and submit “a plan
for responding, to the maximum extent
practicable, to a worst case discharge,
and to a substantial threat of such a
discharge, of oil or a hazardous
substance.” This requirement applies to
all offshore facilities and any onshore
facility that, “because of its location,
could reasonably be expected to cause
substantial harm to the environment by
discharging into or on the navigable
waters, adjoining shorelines, or the
exclusive economic zone'' (“substantial
harm facilities”). As stated in the
February 17, 1993 proposed rule (58 FR
8824), this rulemaking addresses only
plans for responding to discharges of
oil.

Under CWA and the Comprehensive
Environmental Response,
Compensation, and Liability Act
(CERCLA), the United States has
developed a National Oil and Hazardous
Substances Pollution Contingency Plan
(NCP) (40 CFR part 300) and has
established Area Committees to develop
Area Contingency Plans (ACPs) as
elements of a comprehensive oil and
hazardous substance spill response
system. As amended by the OPA, CWA
section 311(j)(5)(C) sets forth certain
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minimum requirements for facility
response plans. The plans must:

» Be consistent with the requirements
of the NCP-and ACPs;

» Identify the qualified individual
having full authority to implement
removal actions, and require immediate
communications between that
individual and the appropriate Federal
official and the persons providing
removal personnel and equipment;

» Identify and ensure by contract or
other approved means the availability of
private personnel and equipment
necessary to remove, to the maximum
extent practicable, a worst case
discharge (including a discharge
resulting from fire or explosion), and to
mitigate or prevent a substantial threat
of such a discharge:

» Describe the training, equipment
testing, periodic unannounced drills,
nd response actions of persons at the
facility, to be carried out under the plan
to ensure the safety of the facility and
to mitigate or prevent a discharge or the
substantial threat of a discharge; and

» Be updated pericdically.

Under section 311(i)(5)(D¥. additional
review and approval provisions apply to
response plans prepared for offshore

acilities and for onshore facilities that,
because of their location, ‘‘could
reasonably be expected to cause
significant and substantial harm to the
environment by discharging into or on
the navigable waters or adjoining
shorelines or the exclusive economic
zone” (emphasis added) (*‘significant
and substantial harm facilities""). Under
authority delegated in E.O. 12777, EPA
is responsible for the following
activities for each of these response
plans at non-transportation-related
onshore facilities:

» Promptly reviewing the response
plan;

» Requiring amendments to any plan
that does not meet the section 311(j)(5)
requirements;

» Approving any plan that meets
these requirements; and

» Reviewing each plan periodically
thereafter.

The CWA and the OPA require that
owners or operators of “‘substantial
harm facilities”" submit their response
plans to EPA (as delegated by the
President in E.O. 12777) by February 18,
1993, or stop handling, storing, or
transporting oil. In addition, under
CWA section 311(j)(5) and OPA section
4202(b)(4), a facility required to prepare
and submit a response plan under the
OPA may not handle, store, or transport
oil after August 18, 1993 unless: (1) in
the case of a facility for which a plan is
reviewed by EPA, the plan has been
approved by EPA; and (2) the facility is

operating in compliance with the plan.
The statute provides that a “significant
and substantial harm facility” may be
allowed to operate without an approved
response plan for up to two years after
the facility submits a plan for review (no
later than February 18, 1995), if the
owner or operator certifies that he or she
has ensured by contract or other
approved means the availability of
private personnel and equipment
necessary to respond, to the maximum
extent practicable, to a worst case
discharge of oil, or a substantial threat
of such a discharge. Owners or operators
of “substantial harm facilities” are not
required to have their plans approved
by EPA, but, are required to operate in
compliance with their plans after
August 18, 1993.

nder the OPA, facility owners or
operators who fail to comply with
section 311(j) requirements are subject
to new administrative penalties and
more stringent judicial penalties than
those imposed previously under the
CWA. Section 4301(b) of the OPA
amends CWA section 311(b) to
authorize a civil judicial penalty of
$25,000 per day of violation for failure
to comply with regulations under CWA
section 311(j). In addition to these civil
penalties, OPA section 4301(b) amends
CWA section 311(b) to authorize
administrative penalties for failure to
comply with section 311(j) regulations
of up to $10,000 per violation, not to
exceed $25,000 for Class I penalties, and
up to $10,000 per day per violation, not
to exceed $125,000 for Class II penalties.
The differences between *“Class I"" and
“Class II'"" administrative penalties are
the amounts of the potential penalties
and the hearing procedures used (for
instance, Class Il procedures will
generally ensure the owner or operator
a more extensive opportunity to be
heard through the proceedings). These
revised penalty provisions are
applicable to violations occurring after
the August 18, 1990, enactment of the
OPA. Violations occurring before
enactment of the OPA remain subject to
penalty provisions originally set forth in
CWA section 311. ;

C. Background of the Rulemaking

Jurisdictional Issues

Although the issue was not raised
specifically in the proposed rule, the
question of clarifying jurisdiction is a
pervasive issue in this rulemaking,
because there are 2 number of regulatory
agencies with OPA authority over the
same or similar entities.

By E.O. 12777, the President
delegated certain OPA authorities to
EPA, DOI, and DOT. By terms of the

E.O., EPA must develop response plan
regulations for onshore non-
transportation-related facilities, while
the Minerals Management Service
(MMS) in DOI is granted similar
authority for offshore non-
transportation-related facilities. The
USCG must develop requirements for
vessels and offshore transportation-
related facilities, and the Research and
Special Programs Administration
(RSPA) has responsibility for onshore
pipelines and rolling stock. (The USCG
and RSPA are agencies in DOT.)

As it applies to the CWA, the term
“offshore facility” means any facility of
any kind located in, on, or under any of
the navigable waters of the United
States, and any facility of any kind that
is subject to the jurisdiction of the
United States and is located in, on, or
under any other waters, other than a
vessel or a public vessel. (See CWA
section 311(a)(ii).) The combined effect
of this definition and the delegations
under E.O. 12777 gives DOI (MMS)
responsibility for non-transportation-
related fixed offshore facilities in inland
lakes and rivers. (See E.O. § 2(b)(3).)

However, EPA, DOI-MMS, and DOT
have agreed that EPA responsibility
should extend to these non-
transportation-related fixed offshore
facilities in inland lakes and rivers,
because EPA has the expertise to
provide oversight of facility functions,
and because the maintenance of
continuity in oversight will facilitate
compliance for the regulated
community. Under § 2(i) of E.O. 12777,
the President authorized EPA, DOI, and
DOT to redelegate any of their
responsibilities under the OPA to the
head of any Executive department or
agency with the consent of the agency
head. The Secretaries of DOI and DOT,
and the Administrator of EPA signed an
MOU on February 3, 1994, that gives to
EPA jurisdiction all non-transportation-
related fixed facilities located landward
of the “coast line."" For purposes of the
MOU, the term “coast line” is defined
as in the Submerged Land Act (43
U.S.C. 1301(c)) to mean “the line of
ordinary low water along that portion of
the coast that is in direct contact with
the open sea and the line marking the
seaward limit of inland waters.” MMS
has prepared detailed charts that reflect
the position of the “coast line” and can
be contacted for additional information
on the status of a particular facility.

EPA does not agdress response plan
requirements for non-transportation-
related fixed offshore facilities in this
final rule, but will do so under a
separate rulemaking. However, because
EPA now has jurisdictional
responsibility over such facilities,
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response plans for these facilities must
be submitted to EPA rather than to
MMS. Until EPA promulgates a rule for
non-transportation-related fixed
offshore facilities formerly under MMS
authority, the Agency will review
response plans for these facilities under
the OPA statutory criteria. Until such a
rule is promulgated, these facilities
should look to this final rule as
guidance.

Coordination with Other Federal
Programs

Federal and State Government
Coordination Efforts. EPA and other
Federal egencies with jurisdiction under
the OPA and E.O. 12777 (including the
USCG, the Office of Pipeline Safety in
RSPA, and MMS) met during the
development of this rule to create an
implementation strategy that minimizes
duplication wherever practicable and
recognizes State oil pollution °
prevention and response programs. The
Agency also participated in a workgroup
with representatives from the National
Oceanic and Atmospheric
Administration (NOAA), the Fish and
Wildlife Service, the National Park
Service, and other Federal agencies.
These meetings and workgroup sessions
were held to develop a consistent
approach among Federal agencies and
between Federal and State governments
for oil response planning, and to
develop guidelines and evaluation
criteria for drills/exercises and training
conducted to meet the OPA
requirements and for identification of
“environmentally sensitive areas” (now
“fish and wildlife and sensitive
environments’’).! These meetings were
held at various times from January 1993
to January 1994.

One of the critical outgrowths of these
efforts was the development of a
consistent approach to regulate
“complexes.” (A complex is a facility
with a combination of transportation-
related and non-transportation-related
components, e.g., a marine transfer
facility with aboveground storage tanks.)
A complex is subject to the jurisdiction
of more than one Federal agency under
the President’s delegation implementing
section 311(j) of the CWA. Among the
ways EPA has reduced the complexity
of planning requirements for these
facilities is to better align EPA's

1The term “‘environmentally sensitive areas” has
been changed to the term “fish and wildlife and
sensitive environments'* throughout this preamble
and the final rule to be consistent with the
terminology used in proposed revisions to the NCP
(See 58 FR 54702) that implement OPA
requirements. The terms have the same meaning
and the change is not meant to imply an expansion
in the types of areas identified for protection under
the OPA.

Appendix E (Appendix F in the
proposed rule renamed in this final rule
as “Determination and Evaluation of
Required Response Resources for
Facility Response Plans') with USCG
response resource rules developed for
marine transfer facilities (February 5,
1993, 58 FR 7330). (A complete
discussion of Appendix E appears later
in this preamble.) For non-
transportation-related facilities that
handle or store non-petroleum oils, EPA
also has adopted an approach similar to
the USCG'’s regulatory approach for
response equipment strategies (58 FR
7362).

The coordination efforts resulted in
several key decisions which are
described below and discussed in
greater depth later in this preamble. A
common theme of discussion among
agency representatives was the need to
facilitate the regulated community's
efforts to implement multiple sets of
response planning requirements. EPA
emphasizes that it will accept a
response plan prepared to meet State or
other Federal requirements as long as
the plan meets the requirements of this
final rule and is appropriately cross-
referenced. In response to the need to
provide owners or operators with
additional direction on conducting
drills/exercises to meet the OPA
requirements, the National Preparedness
for Response Exercise Program (PREP)
was developed through a joint effort of
the Federal agencies implementing OPA
response plan regulations with
involvement from other Federal
representatives (e.g., natural resource
trustees), State agencies, members of the
regulated community, and oil spill
response organizations. These efforts
resulted in the creation of guidelines to
assist owners or operators in following
the PREP. EPA references, as guidance,
PREP guidelines at § 112.21 of today’s
final rule. The PREP draft guidelines are
available from Petty Officer Daniel Caras
at (202) 267-6570 or fax 267—4085/4065.
(See Appendix E to this part, section 10,
for availability). The USCG has
developed similar gnidance for training,
and EPA references these training
guidelines at § 112.21 of today’s final
rule, indicating that following these
guidelines (or demonstrating a
comparable program) is an acceptable
means to satisfy the OPA requirement to
describe training.

Anather interagency effort that
resulted in a coordinated approach to
develop response plan requirements
involved the identification of fish and
wildlife and sensitive environments.
The Federal agencies implementing
OPA regulations contributed to the
development of a guidance document

prepared by the natural resource
trustees to assist owners or operators in
identifying fish and wildlife and
sensitive environments for the
evaluation of the substantial harm
criteria and for the development of a
response plan, if required. Although
EPA has removed the proposed
Appendix D that covered this subject,
facility owners and operators still must
consider fish and wildlife and sensitive
environments. EPA refers facility
owners or operators to Appendices], 11,
and III of the “Guidance for Facility and
Vessel Response Plans: Fish and
Wildlife and Sensitive Environments"
published by NOAA within the
Department of Commerce [DOC) in the
Federal Register at 59 FR 14714, March
29, 1994. This document will provide
guidance on fish and wildlife and
sensitive environments until
geographic-specific annexes of ACPs are
fully developed. (See the discussion of
ACPs later in this preamble.) Owners or
operators are encouraged to contact the
appropriate Area Committee, EPA
Regional office (inland areas), USCG
Captain of the Port (coastal areas), or
natural resource agencies listed in the
DOC/NOAA Guidance for information
on fish and wildlife and sensitive
environments as it becomes available,

A final critical area where Federal
agencies implementing the OPA reached
agreement was the review of response
plans. For response purposes, the NCP
divides the United States into inland
and coastal zones, with EPA responsible
for providing On-Scene Coordinators
(OSCs) for the inland zone, and the
USCG responsible for providing OSCs
for the coastal zone. EPA will provide
an opportunity for designated USCG
OSCs to review and comment on
response plans for non-transportation-
related onshore facilities subject to 40
CFR part 112, and geographically
located in the coastal zone. For facilities
subject to 40 CFR part 112, EPA will
maintain the responsibility for final
approval of the response plan; however,
the Regional Administrator (RA) will
consider any USCG OSC objection to a
response plan and attempt to resolve
any issues through interagency
discussions.

The NCP and ACPs: Section
311(j}(5)(C) of the CWA requires that
facility response plans be consistent
with the requirements of the NCP and
ACPs. The NCP provides the general
organizational structure and procedures
for addressing discharges of oil and
hazardous substances under the CWA,
as well as releases of hazardous
substances, pollutants, and
contaminants under CERCLA. Among
other things, the NCP specifies
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responsibilities among Federal, State,
and local governments; describes
resources available for response;
summarizes State and local emergency
planning requirements under the
Emergency Planning and Community
Right-to-Know Act (EPCRA or SARA
Title III); and establishes procedures for
undertaking removal actions under the
CWA. Until a revised NCP is published,
as mandated under OPA section
4201(c), facility response plans should
be consistent with the current NCP and,
if necessary, revised to be consistent
with the pending NCP revisions when
they are promulgated. (Revisions to the
NCP were proposed on October 22,
1993, at 58 FR 54702.)

ACPs are mandated under CWA
section 311(j)(4) and prepared by Area
Committees comprised of members
appointed by the President from
qualified personnel of Federal, State,
and local agencies. When implemented
in conjunction with other elements of
the NCP, ACPs must be adequate to
remove a worst case di from a
facility operating in or near the area
covered by the plan. ACPs cover
discharges affecting all U.S. waters and
adjoining shorelines. EPA and the USCG
are responsible for establishing Area
Committees for the inland and coastal
zones, respectively. In the inland
Regions, ACPs have been completed and
approved by EPA. The ACP process,
however, is dynamic, and Area
Comnmittees will continue to refine the
ACPs to provide more detailed
information on protection priorities,
develop protection strategies, and
identify appropriate cleanup strategies
for inland areas. Area Committees have
the option to further subdivide their
areas into smaller, geographically
distinct subareas and develop
geographic-specific anhexes for these
subareas. Members of the public may
contribute to the ACP refinement
process through involvement with Area
Committees in the development of
geographic-specific annexes.

Resource Conservation and Recovery
Act (RCRA). EPA regulations in Subpart
D of 40 CFR part 264, and Subpart D of
40 CFR part 265 promulgated under
RCRA, require owners and operators of
hazardous waste facilities to develop
facility-specific contingency plans. The
plans must include response -
procedures; a list of each person
qualified to act as a facility emergency
coordinator; a list of all emergency
equipment and, when required,
decontamination equipment at the
facility; evacuation plans, when
evacuation could be necessary; and
arrangements agreed to by local police
departments, fire departments,

hospitals, contractors, and State and
local emergency response teams to
coordinate emergency services. In
addition, newly promulgated 40 CFR
part 279 establishes facility-specific
contingency planning and emergency
procedure requirements for used oil at
reprocessing and refining facilities. To
avoid duplication of effort, owners or
operators of facilities subject to the
regulations in 40 CFR parts 264, 265,
and 279 may incorporate these RCRA
provisions and the response planning
requirements of other applicable Federal
regulations into their facility response
plans.

EPCRA. Among other things, EPCRA
requires local emergency planning
committees (LEPCs) to develop local
emergency response plans for their
community and review them at least
annually. Under EPCRA, the owner or
operator of a facility where a listed
“extremely hazardous substance” is
present in an amount in excess of the
threshold planning quantity must notify
the State emergency response
commission (SERC). In addition, upon
request of the LEPC, the owner or
operator must provide the LEPC with
any information necessary to develop
and implement the local emergency
response plan. Because of the
requirement that certain facilities
participate in emergency planning
under EPCRA, some overlap may exist
with response plan requirements
outlined in today’s rule.

The OPA Conference Report states
that OPA facility response plans should
be consistent with plans prepared under
other programs, and that any
information developed under section
311(j) should be made available to
SERCs and LEPCs. (See OPA Conference
Report, H.R. Rep. No. 101-653, 101st
Cong., 2d Sess. 1990 at p. 151.)
Therefore, a facility response plan
should be consistent w;t: thet:local
emergency response plan for the
community in which the facility is
located, and to ensure such consistency,
facility owners or operators should
review the appropriate local emergency
response plan. In addition, upon request
of the LEPC or SERC, the facility should
pfovide a copy of the facility response

an.
L Clean Air Act. Under section 112(r) of
the Clean Air Act (CAA), as amended in
1990, EPA is to promulgate risk
management program regulations for the
prevention and detection of accidental
releases and for responses to such
releases, including requirements for a
risk management plan (RMP) for
chemical accidental release prevention.
The regulation listing the covered
chemicals and threshold quantities was

published in the Federal Register on
January 31, 1994 (59 FR 4478). The
proposed rule for the risk management
program was published in the Federal
Register on October 20, 1993 (58 FR
54190).

Regulated facilities are required to do
three things: register with EPA; develop
and implement a risk management
program that includes a hazard
assessment, a prevention program, and
an emergency response program; and
develop and submit an RMP to the
Chemical Safety and Hazard
Investigation Board, the implementing
agency, the SERC, and the LEPC. The
RMP is to be made available to the
public,

EPA anticipates that facilities affected
by both regulations can prepare one
response plan that meets the Oil
Pollution Act requirements for oil and
the CAA requirements for chemicals.

Prevention Technical Requirements

EPA'’s proposed rule for the facility
response plan rulemaking contained
certain provisions related to aspects of
40 CFR part 112 that did not address the
OPA facility response plan
requirements. EPA has decided not to
include these provisions in today’s final
rule. These provisions are more closely
related to the 40 CFR part 112 revisions
proposed on October 22, 1991 (56 FR
54612), and will be finalized when that
proposal is finalized. The proposed
provisions not included in today’s final
rule are as follows:

e §112.1(d)(4)}—Reiterating that
Underground Storage Tanks are to be
Marked on Diagrams;

e §112.1(g)}—Regional Administrator
Authority to Require SPCC Plan
Preparation;

e §112.2—Definitions of “Alteration”
and “Repair”’;

e §112.4(d)—Amendment of SPCC
Plan by Regional Administrator;

e §112.7(a)(2)—Submission of SPCC
Plans for Waiver of Technical
Requirements;

e §112.7(d)—Requirement to Prepare
a Contingency Plan When the
Installation of Secondary Containment
Structures is not Practicable;

e §112.7(f)—Prevention Training;
and

* §112.7(i)/Appendix H—Ensuring
Against Brittle Fracture.

Only proposed changes to §§ 112.2
(except for the definitions of
“alteration” and “repair”) and 112.20,
and the addition of § 112.21 are
included in today’s final rule. The
content of § 112.21 is adapted from
§112.7 of the proposed rule which
addressed training and drills/exercises
for both prevention and response.
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II. Summary of Revisions to the Oil
Pollution Prevention Regulation

This section provides a summary of
the response planning provisions
included in today’s final rule. Section
IL.A provides a brief summary of the
overall approach to implementation of
response plan requirements. In Section
IL.B, EPA summarizes and responds to
major issues raised by the public during
the comment period. Finally, Section
I1.C provides a section-by-section
discussion of changes from the
proposed rule to the final rule.

A. Summary of Approach to
Implementing Facility Response Plan
Requirements

EPA is finalizing an approach for
identifying facilities subject to response
planning requirements similar to that
outlined in the proposed rule. Only
owners or operators of “‘substantial
harm facilities™ are required to prepare
and submit plans. EPA will approve
only those plans submitted for
“significant and substantial harm
facilities.” Risk-based factors for
evaluating the potential to cause
substantial harm and significant and
substantial harm are established in
§112.20(f) of today’s rule and include:
type of transfer operation; oil storage
capacity; lack of secondary
containment; proximity to fish and
wildlife and sensitive environments
(described as “‘environmentally
sensitive areas’ in the proposal),
navigable waters, and drinking water
intakes; spill history; age of oil storage
tanks; and other facility-specific and
Region-specific information.

There are two methods by which an
onshore facility may be determined to
be a “substantial harm facility.” The
first involves the use of substantial harm
criteria provided in § 112.20(f)(1) and in
the flowchart in Appendix C to 40 CFR
part 112 by owners or operators to
identify “substantial harm facilities.”
The second provides each RA the
authority to determine whether any
facility subject to the Qil Pollution
Prevention regulation is a *‘substantial
harm facility” based on the specific
criteria in § 112.20(f)(1), the factors in
§112.20(f)(2)(A)—(F), or other site-
specific characteristics and
environmental factors that may be
relevant under § 112.20(f)(2)(G). In
applying these factors, the RA may seek
input on specific facilities from other
agencies such as the USCG and natural
resource trustee agencies. The RA also
may consider petitions from the public
to determine whether a facility is a
“substantial harm facility.”

To determine whether an onshore
facility could be a “significant and
substantial harm facility,” the RA will
consider the substantial harm criteria in
§112.20(f)(2) as well as additional
factors in § 112.20(f)(3), including site-
specific information such as local
impacts on public health.

In today’s final rule, facility owners or
operators are provided with a process to
appeal the substantial harm and
significant and substantial harm
determinations or the RA’s decision not
to approve a response plan for which
approval is required.

inally, under § 112.20(e), owners or
operators who are not required to
submit plans must maintain onsite at
the facility a signed certification form,
which indicates that the facility has
been determined by the facility owner
or operator not to meet the criteria in
§112.20(f)(1).

Discussion of Response Plans

Those facility owners or operators
who submit plans must include a signed
response plan cover sheet (as provided
in 40 CFR part 112, Appendix F,
Attachment F-1), which indicates that
the information contained in the plan is
accurate, and that gives a basic
summary of facility information,
including the results of the substantial
harm determination.

The required elements for response
planning in § 112.20(h) of this rule are
designed to direct a facility owner or
operator in gathering the information
needed to prepare a response plan. The
response plan elements address
requirements under CWA section
311(j)(5) (as amended by the OPA),
including requirements for response
training and participation in response
drills/exercises. Appendix F to the rule
includes a model response plan that
further describes the required elements
in § 112.20(h). The majority of elements
in the model plan are taken directly
from § 112.20(h) or are logical
extensions of the general requirements
in § 112.20(h) and are therefore
requirements prefaced by use of the
word “must” or “shall." EPA recognizes
that certain other elements may not be
applicable in all cases. To provide
flexibility for facilities with unique
circumstances, certain elements are
prefaced by use of the words *'shall, as
appropriate” or are modified by use of
the words “‘or an equivalent.” Finally,
other elements are presented as
recommendations and are prefaced by
use of the word ““may.”

As discussed previously in this
preamble, the requirements in
§112.20(h) and the model response plan
in Appendix F do not preclude the use

of a preexisting response plan. Owners
or operators may submit a plan prepared
to meet other Federal or State
requirements, as long as the elements in
§112.20 are addressed (including the
requirement for an emergency response
action plan), and a cross-reference to the
model response plan is provided.

Under today’s rule, owners or
operators of “substantial harm
facilities” must prepare plans to
respond to a worst case discharge, and
small and medium discharges as
appropriate. Such response planning by
facilities will help ensure protection of
public health and welfare and the
environment by facilitating effective
response to discharges to navigable
waters or adjoining shorelines. The
requirement to plan for several different
spill sizes is consistent with other
agencies’ (such as the USCG's)
implementation of OPA response
planning requirements. For example,
the average most probable discharge and
the maximum most probable discharge
under the USCG interim final rule set
out the same values in barrels as EPA
sets out in gallons for small and
medium spills (58 FR 7358, February 5,
1993). EPA is authorized to require
owners or operators to plan for small
and medium discharges by § 311(j)(1)(C)
of the CWA.

OPA section 4201(b) (CWA section
311(a)(24)) defines “worst case
discharge” for a facility as the largest
foreseeable discharge in adverse
weather conditions. The OPA
Conference Report indicates that facility
owners or operators are expected to
prepare plans for responding to
discharges that are worse than either the
largest spill to date at the facility or the
maximum probable spill for that facility
type. (See H.R. Rep. No. 101-653, 101st
Cong., 2d Sess. 1990 at pp. 149-150.)
Today, EPA finalizes a requirement for
a facility’s worst case discharge
planning amount based on the capacity
of the largest single tank within a
secondary containment area, or the
combined capacity of a group of
aboveground tanks permanently
manifolded together within a common
secondary containment area lacking
internal subdivisions, whichever is
greater; plus an additional quantity
based on lack of secondary containment,
as appropriate. (For facilities that lack
secondary containment for all tanks, the
worst case discharge would be the total
storage capacity at the facility.)
Production facilities would also need to
consider production volumes. Single
tank facilities are allowed to reduce the
worst case discharge volume for the
presence of adequate secondary
containment.
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EPA has provided worksheets in
Appendix D, which owners or operators
of storage and production facilities are
required to use in the calculation of
worst case discharge amounts. For
complexes, the worst case discharge
volume is the larger of the amounts
calculated for each component of the
facility regulated by a different agency
using procedures contained in the
respective regulations. EPA requires that
owners or operators of complexes (a
complex is a facility with a combination
of transportation-related and non-
transportation-related components, e.g.,
a marine transfer facility with
aboveground storage tanks) plan for the
single largest worst case discharge at the
facility. To facilitate this process, EPA
has modified Appendix E as described
in Sectinn ILB of this preamble to be
consistent with the USCG's “‘Guidelines
for Determining and Evaluatin§

lequired Response Resources for
Facility Response Plans.”

In addition to planning for a worst
case discharge, under proposed
§ 112.20, facility owners and operators
are required to plan for (1) a small spill,
defined as any spill volume less than or
equal to 2,100 gallons, provided that
this amount is less than the worst case
discharge amount; and (2) a medium
spill, defined as any spill volume
greater than 2,100 gallons, and less than
or equal to 36,000 gallons or 10 percent
of the capacity of the largest tank at the
facility, whichever is less, provided that
this amount is less than the worst case
discharge amount. For facilities where
the worst case discharge is a medium
spill, the owner or operator is required
to plan for two amounts, a worst case
spill and a small spill. For facilities
where the worst case discharge is a
small spill, the owner or operator must
plan only for a worst case discharge.

For medium spills at complexes, the
owner or operator must first determine
a medium spill volume for the
transportation-related and non-
transportation-related components at
the facility. (The USCG's term
“maximum most probable discharge™ is
generally equivalent to a medium spill.
See 58 FR 7354.) The owner or operator
must then compare the medium
planning amounts for each component
of the facility. Following this
comparison, the owner or operator must
select the larger of the quantities as the
medium planning amount for the
overall facility. A similar procedure
must be followed for a small spill. (The
USCG's term “average most probable
discharge” is generally equivalent to a
small spill. See 58 FR 7353.) EPA
requires that owners or operators of
complexes plan for a single small and

medium spill at the facility in
accordance with the requirements in
Appendix E.

Equipment Requirements

In Appendix E to today's rule, EPA
establishes requirements to determine
for planning purposes the quantity of
resources and response times necessary
to respond to the “maximum extent
practicable’” to a worst case discharge,
and to other discharges, as appropriate.
The requirements were adapted from
similar requirements developed by the
USCG for vessel response plans and
facility response plans for marine
transportation-related onshore facilities.
These procedures recognize practical
and technical limits on response
capabilities that an individual facility
owner or operator can provide in
advance and on response times for
resources to arrive on scene. To address
these limitations, Appendix E
establishes operability criteria for oil
response resources and caps on
response resources that facility owners
or operators must identify and ensure
the availability of, through contract or
other approved means. The caps reflect
an estimate of the response capability at
a given facility that is considered a
practical target to be met by 1993 and
beyond.

Appendix E (Appendix F in the
proposed rule) has been renamed
*‘Determination and Evaluation of
Required Response Resources for
Facility Response Plans.” EPA made
this change to clarify that facility
owners and operators must use this
appendix to determine whether they
have appropriate and adequate amounts
of resources to meet the planning
requirements in this final rule. In this
appendix, EPA has substituted the
words “shall”* or “shall, as appropriate"
for the word “should” to clarify whether
the requirements are mandatory,
regardless of the circumstances. The
phrase “shall, as appropriate” is
consistent with EPA’s intent in the
proposal to provide owners or operators
flexibility for facilities with unique
circumstances. As required at
§ 112.20(h)(3)(i), in cases where it is not
appropriate to follow part of Appendix
E to identify response resources to meet
the facility response plan requirements,
owners or operators must clearly
demonstrate in the plan why use of
Appendix E is not appropriate at the
facility and make comparable
arrangements for response resources.

Section 311(j)(5)(C)(iii) of the CWA
requires the facility response plan to
identify and ensure the availability, by
contracts or other means approved by
the President (as delegated to EPA), of

private personnel and equipment
necessary to respond to the maximum
extent practicable, to a worst case
discharge. For the purposes of today's
rule, “contract or other approved
means” is defined in § 112.2 of today’s
final rule as:

» A wriften contractual agreement
with an Oil Spill Removal Organization
(OSRO(s)). The agreement must identify
and ensure the availability of the
necessary personnel and equipment
within appropriate response times; and/
or

» Written certification that the
necessary personnel and equipment
resources, owned or operated by the
facility owner or operator, are available
to respond to a discharge within
appropriate response times; and/or

» Active membership in a local or
regional OSRO(s), which has identified
and ensures adequate access, through
membership, to necessary personnel
and equipment within appropriate
response times in the specified
geographic areas; and/or

o er specific arrangements
approved by the RA upon request of the
owner or operator.

If the owner or operator plans to rely
on facility-owned equipment to satisfy
the requirement at § 112.20(h)(3) to
identify and ensure the availability of
response resources, then equipment
inventories must be provided. When
relying on other arrangements, evidence
of contracts or approved means must be
included in the response plan so that
the availability of resources can be
verified during plan review. It is not
necessary to list specific quantities of
equipment in the facility response plan
when listing a USCG-classified OSRO(s)
that has sufficient removal capacity to
recover up to the rate indicated by the
associated caps. (See Section IL.B of this
preamble for additional discussion on
this issue.)

Final Rule Application to Affected
Facilities

The following paragraphs present
EPA’s approach to implement the
response plan requirements of OPA and
of this final rule. Section 112.20(a) of
the rule has been revised to reflect this
approach.

e Agency proposed in the February
17, 1993 Federal Register (58 FR 8824)
its facility response plan rule for non-
transportation-related onshore facilities
under its jurisdiction. Before this
publication, EPA made available
outreach materials describing its basic
approach for implementation of the
OPA response plan requirements to
allow facility owners or operators the
opportunity to prepare and submit
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response plans by the February 18,
1993, OPA deadline. EPA received over
4,500 plans from owners or operators of
facilities that met the criteria to be a
“substantial harm facility.” EPA
Regional personnel have identified the
subset of “'significant and substantial
harm facilities” from those facilities that
submitted response plans by February
18, 1993 and, as appropriate, issued
authorizations to these facilities to
continue to operate after August 18,
1993, based on a review of a facility’s
certification of response resources.
These plans will be reviewed and, if
appropriate, approved under the OPA
statutory requirements by February 18,
1995. For inadequate plans submitted
before the February 18, 1993 statutory
deadline, RAs may notify facility
owners or operators that additional
information or plan revisions are
necessary in advance of February 18,
1995, for plan approval.

To recognize the compliance efforts of
owners or operators of those facilities in
existence on or before February 18, 1993
who submitted response plans to meet
the OPA requirements by the statutory
deadline, EPA will allow them until
February 18, 1995 to revise their
response plan, if necessary, to satisfy
the requirements of this rule and
resubmit their plans (or updated
portions) to the RA. (See
§112.20(a)(1)(i).) The revised plans for
“significant and substantial harm
facilities” will be reviewed periodically
thereafter on a schedule established by
the RA provided that the period
between plan reviews does not exceed
five years. (See § 112.20(c)(4).) RAs may
institute a process by which such flan
reviews are staggered so that not all
plans will need to be reapproved in the
same year.

Owners or operators of existing
facilities that were in operation on or
before February 18, 1993 who failed to
submit a facility response plan to meet
the OPA requirements by February 18,
1993 must submit a response plan that
meets the requirements of this rule to
the RA by the effective date of the final
rule. (See § 112.20(a)(1)(ii).) EPA
recognizes that such facilities may have

repared and submitted to the RA some
orm of a response plan after the
statutory deadline. Owners or operators
may submit revised portions of the plan
to bring the plan into compliance with
the final rule requirements. Plans for
“significant and substantial harm
facilities™ will be reviewed for initial
approval by RAs within a reasonable
time. Such plans will be reviewed
periodically thereafter on a schedule
established by the RA provided that the
period between plan reviews does not

exceed five years. RAs may choose to
sta&:‘: such plan reviews.
ers or operators of facilities that

commenced operations after February
18, 1993 but before the effective date of
this final rule must submit a response
plan that meets the requirements of this
final rule to the RA by its effective date.
EPA recognizes that such facilities may

have prepared and submitted some form

of a response plan to the RA prior to the
publication of this rule. Owners or
operator may submit revised portions of
the plan to bring the plan into
compliance with the final rule
requirements. (See § 112.20(a)(2)(i).)
RAs will review plans for “‘significant
and substantial harm facilities” for
initial approval within a reasonable
time. The plans will then be placed on
the Region’s review cycle as described
in the preceding paragraphs.

The pAgency r%gogn?zgg that
identification of “substantial harm
facilities” will continue to occur as new
facilities come on-line and existing
facilities newly meet the criteria for
substantial harm as a result of a change

in operations or site characteristics. EPA

is requiring in § 112.20(a)(2)(ii) and (iii)
that: (1) newly constructed facilities
(facilities that come into existence after
the effective date of the final rule) that
meet the a%plicability criteria must
prepare and submit a response plan in
accordance with the fmaf rule prior to
the start of operations (adjustments to
the response plan to reflect changes that
occur at the facility during the start-up
phase of operations must be submitted
to the Regional Administrator after an
operational trial period of 60 days); and

(2) existing facilities that become subject
to the response plan requirements as the

result of a planned change in operations
(after the effective date of the final rule)
must prepare and submit a response
plan in accordance with the final rule
prior to the implementation of changes
at the facility. RAs will review plans
submitted for such newly designated
“substantial harm facilities™ to
determine if a facility is a “‘significant
and substantial harm facility.” RAs will
review for approval plans for
“significant and substantial harm
facilities” within a reasonable time and
then place the plans on the Region’s
review cycle as discussed previously.

An existing facility, however, may
become subject to the response plan
requirements through one or a
combination of unplanned events, such
as a reportable spill or the identification
of fish and wildlife and sensitive

environments adjacent to the site during

the ACP refinement process. In the
event of such an unplanned change, the
owner or operator is required to prepare

and submit a response plan to the RA
within six months of when the change
occurs (See § 112.20(a)(2)(iv).) The
Agency believes that allowing six
months from when a change caused by
an unplanned event occurs to prepare
and submit a plan is reasonable.
Under § 112.20(g)(2), facility owners
or operators are required to review
appropriate sections of the NCP and
ACP annually and revise their response
plans accordingly. In addition,
§112.20(d)(1) requires the owner or
operator of a facility for which a
response plan is required to resubmit
relevant portions of the plan within 60
days of each material change in the

~ plan. For “‘substantial harm facilities, "

Regions will review such changes to
determine if the facility should be
reclassified as a “significant and
substantial harm facility.”” For
“significant and substantial harm
facilities,” the Regions will review such
changes for approval as described in
§112.20(d)(4).

B. Response to Major Issues Raised by
Commenters

A total of 1282 comments were
received on the proposed rule. The
majority of these comments were ane-
page form letters from members of, and
on behalf of, numerous environmental
professional groups and addressed the
issue of whether certification of
response plans by an independent party
was appropriate. A document entitled
“Response to Comments Document for
the Facility Response Plan Rulemaking"
that summarizes and provides responses
to all comments received on the
proposed rule is available in the public
docket. The major issues raised by the
commenters and the Agency's responses
are described in this section.

Option One vs. Option Two

In the preamble to the proposed rule,
the Agency discussed two options for
identifying facilities subject to facility
response plan requirements under this
rulemaking. In the proposed rule, EPA
proposed the first option, but requested
comment on the merits of both options.
The two alternatives are outlined briefly
in the next paragraph.

Under Option 1, EPA proposed to
require under CWA sections 311(j)(5)
and 311(j)(1)(C) that: (1) the owner or
operator of a “substantial harm facility"
prepare and submit a response plan, and
(2) “significant and substantial harm
facilities” have their plans promptly
reviewed for approval by EPA. Criteria
provided in § 112.20(f)(1) coupled with
RA determinations would be used to
identify “‘substantial harm facilities”
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and a subset of “'significant and
substantial harm facilities.”

EPA’s second approach was also
based on the authority contained in
CWA sections 311(j) (1) and (5). Under
Option 2, all facilities regulated under
10 CFR part 112 would be required to
prepare facility response plans; certain
small, low-risk facilities with secondary
containment structures would be
allowed to prepare an abridged version
of a response plan. Only “‘substantial
harm facilities” would only be required
to submit plans to EPA. ““Significant and
substantial harm facilities”” would
submit plans to EPA and have their
plans reviewed and al?roved.

The Agency received numerous
comments on the two options, with the
vast majority favoring Option 1.
Supporters of Option 1 stated that
Option 2 would create too great a
burden on facilities and EPA, in relation
to the relatively low environmental
benefits derived from planning.
Commenters representing small, lower-
risk facilities expressed concern that
being required to prepare response
plans would impose unnecessary
financial burdens. In addition,
commenters felt that 40 CFR part 112
was sufficiently protective of the
environment for non-substantial-harm
facilities. A small number of
commenters representing both industry
and environmental groups supported
Option 2, stating that it most closely
reflected the mandates of the OPA and
that it would provide a more
comprehensive emergency response
planning network.

In today’s final rule, EPA finalizes
Option 1. The Agency believes that this
option targets high-risk facilities in a
cost effective manner that is
nevertheless protective of the
environment. Owners or operators of
facilities covered by the Oil Pollution
Prevention regulation must evaluate
their facilities against a series of
substantial harm screening criteria.
Although EPA encourages all oil storage
facilities under its jurisdiction to
prepare oil spill response plans, owners
or operators of those facilities not
meeting the criteria provided in
§112.20(f)(1) are only required to
prepare a facility response plan if the
RA independently determines that the
facility is a *“substantial harm facility."
Because of the size and diversity of the
regulated community under EPA’s
jurisdiction pursuant to the OPA and
the tight timeframe established by the
OPA, EPA is implementing a substantial
harm selection process with two
components (i.e., published criteria and
an RA determination). The published
criteria are designed to capture the vast

majority of “substantial harm facilities.”
To simplify the process, EPA developed
specific selection criteria to be applied
in a consistent manner by all owners
and operators. Nevertheless, EPA
believes that there are facilities that do
not meet the criteria in § 112.20(f)(1),
but may, due to facility-specific or
location-specific circumstances, pose
sufficient risk to the environment ta be
designated as “‘substantial harm
facilities.” Accordingly, RAs, as the
designated representatives of EPA, are
granted authority to designate a facility
on a case-by-case basis as a “substantial
harm facility.”

Substantial Harm Criteria

As required by § 112.20(f)(1) and the
flowchart in Appendix C to 40 CFR part
112, a facility is a “'substantial harm
facility” if either of the following two
criteria are met:

(1) The facility transfers oil over water
to or from vessels and has a total oil
storage capacity greater than or equal to
42,000 gallons; or

(2) The facility’s total oil storage
capacity is greater than or equal to 1
million gallons, and one or more of the
following is true:

» The facility does not have
secondary containment for each
aboveground storage area sufficiently
large to contain the capacity of the
largest aboveground storage tank within
each storage area plus sufficient
freeboard to allow for precipitation;

» The facility is located at a distance
(as calculated using the appropriate
formula in Appendix C or a comparable
formula) such that a discharge from the
facility could cause injury to fish and
wildlife and sensitive environments;

» The facility is located at a distance
(as calculated using the appropriate
formula in Appendix C or a comparable
formula) such that a discharge from the
facility would shut down operations at
a public drinking water intake; or

e The facility has had a reportable
spill greater than or equal to 10,000
gallons within the last 5 years.

A number of commenters suggested
that EPA is attempting to regulate
transportation-related facilities that are
covered by USCG regulations. Several of
these commenters stated that EPA's
approach would result in redundant and
conflicting regulations for such
facilities.

The Agency considered these
comments and decided to retain the
over-water transfers criterion
(§ 112.20(N(1)(i)). The criterion was
designed to identify as posing a risk of
substantial harm to the environment
those facilities that store oil above a
certain quantity located in close

proximity to navigable waters. EPA is
not attempting to regulate marine
transfer operations. In 40 CFR 112.1,
EPA clearly explains which facilities
fall under its authority. The section
states that EPA jurisdiction does not
extend to transportation-related
facilities. The Agency has the authority.
however, to regulate the non-
transportation-related storage
component of facilities that may have a
marine transfer component.

Several commenters indicated that the
42,000 gallon cutoff for transfers over-
water is appropriate. Other commenters
questioned the potential of a 42,000
gallon spill to cause substantial harm to
the environment.

EPA has decided that non-
transportation-related storage
components of complexes should be
regulated at a lower capacity threshold
than storage facilities without an over-
water transfer component (i.e., 42,000
gallons versus 1 million gallons),
because the location of over-water
transfer facilities poses a higher risk to
navigable waters. Spills at such facilities
are more likely to reach navigable
waters than spills from facilities located
further from navigable waters. Also, it is
likely that a higher percentage of the
total amount released will reach
navigable waters at a facility directly
adjacent to navigable waters than at a
facility located further away. Data
indicate that for oil discharges above
42,000 gallons, the number of incidents
with reported effects including fishkills,
wildlife damage, or fire is greater than
for oil discharges below 42,000 gallons.
At the 0.01 level of significance, the size
of the release is related to the
occurrence of reported effects. For
certain release size thresholds other
than 42,000 gallons, however, a similar
statistically significant relationship
could not be shown.2

EPA requested comment in the
proposed rule on the appropriateness of
the use of a proposed 1 million gallon
or a 200,000 gallon size cut-off for total
storage capacity to determine a
threshold for substantial harm. (See
§112.20(H)(1)(ii).)

The Agency received numerous
comments suggesting that the 1 million
gallon cutoff was appropriate. A smaller
number of commenters including other
Federal government agencies and
environmental associations, indicated
that the size cut-off for substantial harm
should be 200,000 gallons or lower.

2Study prepared for EPA titled “Analysis of Data
Relating to Facility Size, Oil Discharges, and
Environmental Effects.” Available for inspection in
the Superfund Docket, Room M2618, at the U.S.
Environmental Protection Agency, 401 M Street,
SW.. Washington, DC 20460.
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Advocates for a lower cut-off contended
that small facilities with a high
throughput may have a higher potential
to cause substantial harm than large
facilities with low throughput. These
commenters also suggested that the OPA
Conference Report indicated that the
requirement to prepare and submit
response plans should be applied
broadly, because even small discharges
from an onshore facility could result in
substantial harm under certain
circumstances.

Although EPA recognizes that large
storage capacity is a substantial harm
risk factor, the Agency also recognizes
that the intent of OPA was not to
exclude certain smaller facilities, such
as those near public drinking water
intakes or fish and wildlife and
sensitive environments, from
consideration as having the potential to
cause substantial harm. EPA intends
that the RA determination process be
used to identify additional high-risk
facilities that do not meet the criteria in
§ 112.20(f)(1) although nonetheless pose
substantial harm.

The Agency decided to identify
certain high-risk facilities that pose a
threat of substantial harm because of
their size in combination with facility-
specific characteristics (i.e., secondary
containment and spill history) or
location-specific (i.e., proximity to fish
and wildlife and sensitive environments
and public drinking water intakes). The
largest oil spills, which could pose the
greatest risk to the environment, occur
at large facilities. Data on the effects of
spills from aboveground storage tanks
indicate that when larger quantities of
oil are discharged, fish and wildlife
damage, off-site soil pollution, and
property damage are greater than for
smaller discharges.® The Agency
believes that regulatory coverage and
protection of the environment will be
ensured, since facilities that are smaller
than 1 million gallons, but that could
cause substantial harm because of their
proximity to navigable waters or fish
and wildlife and sensitive
environments, could be selected under
the RA’s authority to require a facility
to submit a response plan, regardless of
whether the facility meets the criteria in
§112.20(f)(1) (although the RA
considers these factors as part of the
determination).

In addition, several commenters
suggested that the average oil storage
inventory of a facility should be used
instead of capacity to determine the oil
storage threshold for substantial harm.
Commenters indicated that the normal
amount of oil stored at a facility is often

Y Ibid.

less than the total capacity, because
facilities are overdesigned to meet
seasonal demands. Commenters also
contended that tanks dedicated for
standby service and tanks not in service
should not be counted in determining a

. facility’s capacity, and that certification

methods could be employed to ensure
that excess cgpacity is not being used.

In today’s final rule, EPA retains
capacity rather than inventory as the
basis for assessing risk to the
environment. The decision was based
largely on the fact that substantial harm
determinations using inventory would
be difficult or impossible to enforce and
might not accurately reflect the true
worst case for the facility. EPA would be
unable to inspect facilities often enough
to ensure that their inventory is actually
below the substantial harm threshold.
Moreover, owners or operators would
likely find it difficult to constantly track
inventory to ensure that changes in
inventory did not trigger additional
regulatory requirements and at some
time the tank could be filled to capacity.
In addition, there is a need to maintain
consistency in the Oil Pollution
Prevention regulation, and the original
regulation uses storage capacity for
threshold determinations instead of
using inventory. However, EPA has
proposed in a separate rulemaking
published on October 22, 1991 (58 FR
54612), to allow owners or operators to
exclude permanently closed tanks {as
defined in §112.2 of the proposed rule
published on October 22, 1991) from the
total capacity of the facility for the
purposes of the Oil Pollution Prevention
regulation. If these changes are
finalized, permanently closed tanks
would not have to be considered in the
substantial harm evaluation.

Several commenters argued that the
10,000 gallon reportable spill criterion
(proposed at § 112.20(f)(ii)(D), 58 FR
8849) should be modified to allow a
facility owner the opportunity to
petition the RA for exclusion based
upon modifications to the facility or to
its spill prevention procedures made
after the release.

EPA agrees that continuous
improvements in spill prevention
procedures are important and that
owners and operators that have
significantly upgraded their facility
within five years of a spill greater than
or equal to 10,000 gallons (by replacing
tanks or adding secondary containment,
for example) should be allowed to
request exclusion from the substantial
harm category.

The Agency includes a two-stage
appeals process in § 112.20(i) of today’s
rule. The appeals process allows an
owner or operator to petition the RA to

remove a facility from the category of
substantial harm because of
improvements at the facility that lead 1,
greatly reduced risk to the environment
The appeals process is discussed in
greater detail in the ''Appeals Process”
section of this preamble. Of course, evey
if a facility obtains relief through
appeal, the RA still retains authority 1o
require a Plan, under § 112.20(b) should
the circumstances on which the relief
was granted change in the future.

In the proposed rule, EPA provided
formulas in Appendix C for owners or
operators to determine appropriate
distances to fish and wildlife and
sensitive environments and drinking
water intakes for purposes of evaluating
the substantial harm criterion. EPA also
proposed to allow the use of an
alternative formula acceptable to the
RA. EPA solicited data and comments
on the appropriateness of the distance
calculations in Appendix C for inland
areas.

Several commenters supported the
overall approach of using a calculated
distance to define proximity. However,
numerous commenters indicated that
the formulas used to calculate the
planning distances in Appendix C are
too complex, cumbersome, or
impracticable for general use.

e Agency does not agree. The
planning distance formulas proposed in
Appendix C are appropriate based on an
evaluation of engineering principles and
input from an interagency technical
workgroup that included representatives
from the Natural Resource Trustee
agencies, as well the agencies
responsible for measuring river height
and flow. The Agency’s primary goal
was to provide a series of formulas that
were technically supportable. EPA has
provided the least complex formulas
that are still technically supportable.
Moreover, EPA allows owners or
operators to use comparable formulas to
calculate appropriate distances
provided that the formula is acceptable
to the RA and they send supporting
documentation on the reliability and
analytical soundness of the formulas
(see § 112.20(a)(3)).

Several commenters noted that the
formulas proposed in Appendix C did
not account for tides, currents, wind
direction, and other weather-dependent
flow rates. One commenter
recommended that EPA use the USCG
planning distances for discharges into
tidal waters. To more accurately account
for the range of movement of spilled oil
in certain aquatic environments, EPA
includes in Appendix C of today's final
rule a section on oil transport in tidal
influence areas as a separate type of
calculation. EPA adopts the tidal




Federal Register / Vol.

59, No. 126 / Friday, July 1, 1994 / Rules and Regulations

34079

influence area criteria from the USCG's
interim final rule for Marine
Transportation-Related (MTR) Facilities
(58'FR 7358, February 5, 1993).
" Some commenters stated that the
proposed response times in Table 3 of
Appendix C for calculating the planning
distances were inappropriate and would
overpredict the area of the spill. Some
commenters noted that actual response
1imes could be considerably faster than
those proposed because some facilities
have their own response resources.
Conversely, one commenter expressed
concern that the response times are too
short and do not account for adverse
weather conditions or phased planning
required for certain discharges. Other
commenters noted that the proposed
response times in Table 3 of Appendix
(; were inconsistent with the response
times listed in Appendix F of the
proposed rule for determining response
resources for a worst case discharge and
should be changed. No data were
provided by commenters to support
alternative response times for use in the
distance calculations.

in today’s rule, to clarify the
information presented, EPA reformats
rable 3 of Appendix C. EPA used the
same geographic areas for facility
location (i.e., higher volume port area,
Great Lakes, and all other river and
canal, inland, and nearshore areas) as
those specified in the equipment
appendix (Appendix E) to maintain
consistency between different sections
of the regulation and because the facility
location directly impacts the arrival
time of response resources.

The specified time intervals in Table
s of Appendix C are to be used only to
aid in the determination of whether a
facility is a “substantial harm facility.”
Once it is determined that a plan must
be developed for the facility, the owner
or operator would consult Appendix E
to determine appropriate resource levels
and response times. The specified time
intervals in Table 3 of Appendix C are
less than the Tier 1 response times
specified in Appendix E for the
corresponding operating areas, because
EPA assumes that, for purposes of
determining whether a facility is a
“substantial harm facility,”" no response
planning has been done. This
conservative assumption is only used
for screening purposes and is not used
for other aspects of the rulemaking.
Owners or operators are reminded that
EPA has included at § 112.20(i) of the
final rule an appeals process for, among
other things, the determination of
substantial harm.

EPA believes that these times
wccurately estimate the times needed to
respond to spills from EPA-regulated

facilities that have not pre-planned their
response to spills (i.e., a facility owner
or operator who has not pre-planned
response activities would be able to
contact a local spill response company,
coordinate response actions, and deploy
resources within 15 or 27 hours
following discovery of the spill,
depending on facility location). In
general, facilities located in higher
volume port areas have a higher density
of response contractors and resources
nearby. Therefore, EPA estimated a
shorter time interval for these facilities
compared with facilities located in all
other operating areas.

One commenter noted an inaccuracy
in the formula proposed in Attachment
C-111 of Appendix C of the proposed
rule, Oil Transport on Still Water,
{which converts an oil discharge volume
into a surface area), when the volume of
the spilled oil is converted to units
other than cubic meters. In Attachment
C-1II of Appendix C of today’s rule, EPA
incorporates a conversion factor into the
formula to address the inaccuracy by
allowing facility owners and operators
to directly input the worst case
discharge volume in gallons and to
obtain a spill surface area in square feet.

EPA requested comment on the
appropriateness of using specified
distances to environmentally sensitive
areas (fish and wildlife and sensitive
environments) in the substantial harm
criterion. Many commenters suggested
that EPA allow a facility owner or
operator to use alternative methods or
set distances to determine the
appropriate distance from the facility for
screening purposes. In today’s rule, the
Agency allows the use of formulas
comparable to the Appendix C formula
to calculate the planning distance to fish
and wildlife and sensitive environments
or public drinking water intakes (see
§112.20(a)(3) and §112.20(f)(i) (B) and
(C)), provided that facility owners and
operators attach documentation to the
response plan cover sheet on the
reliability and analytical soundness of

the comparable formula. EPA believes

that calculating a planning distance
using the formulas in Appendix C is
more appropriate than using set
distances to fish and wildlife and
sensitive environments, because of the
wide variety of site-specific conditions
that may surround a particular facility
and the various flow characteristics of
water bodies.

In §112.2 of the proposed rule, EPA
defined “injury” as “a measurable
adverse change, either long- or short-
term, in the chemical or physical quality
or the viability of a natural resource
resulting either directly or indirectly
from exposure to a discharge of oil, or

exposure to a product of reactions
resulting from a discharge of 0il.” This
definition is adopted from the Natural
Resource Damage Assessments (NRDA)
rule at 43 CFR 11.14(v) to assist facility
owners and operators and RAs to
determine whether a facility is located
at a distance from fish and wildlife and
sensitive environments such that an oil
spill will cause “injury,” The Agency
requested comment on the
appropriateness of defining “injury™ in
such a manner.

Several commenters stated that the
definition of “injury" was so broad that
it would include almost every facility
that stores greater than or equal to one
million gallons of oil and would result
in excessive regulation, economic
burden, and unnecessary lawsuits.
Several commenters stated that EPA
should limit the definition of “injury”
so that facility owners and operators
would only have to consider the
potential to cause substantial harm,
rather than the potential to cause any
harm. Some commenters supported
EPA'’s choice to incorporate a definition
of “injury”” that was already
promulgated under other regulatory
Programs.

The Agency carefully considered
comments on the definition of “injury"
and consulted with NOAA and other
Natural Resource Trustees agencies as 1o
the merits of using an alternative
definition. EPA maintains that the
definition of “injury" is appropriate to
assess substantial harm based on the
extensive experience of Natural
Resource Trustees in conducting
evaluations of oil spill impacts on
natural resources. Federal officials
authorized by the President and the
authorized representatives of Indian
tribes and State and foreign
governments act as public trustees to
recover damages to natural resources
under their trusteeship. Under the NCP,
each trustee has responsibilities for
protection of resources; mitigation and
assessment of damage; and restoration,
rehabilitation, replacement, or
acquisition of resources equivalent to
those affected. Because of the need to
maintain consistency with the NCP, the
Agency believes it is appropriate to use
the definition of injury as established by
the Natural Resource Trustees for this
rule. In the preamble to the NRDA final
rule (51 FR 27706), DOI indicates that
the injury definition does not measure
insignificant changes and that the
definition relies on changes that have
been demonstrated to adversely impact
the resources in question, or services
provided by those resources. EPA notes
that there is nothing in the definition of
“injury” that refers to the term harm (or
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substantial harm), and that the term
“injury'’ is not equivalent to these
terms. The potential for a spill to cause
any injury to a fish and wildlife and
sensitive environment coupled with a
total oil storage capacity of greater than
or equal to 1 million gallons forms one
of the substantial harm criteria. The
criterion is designed as an indicator of
the potential for a discharge from a
facility to cause substantial harm to the
environment.

The Agency requested comment on
whether private drinking water supplies
should be included in the criteria for
determination of substantial harm.
Some commenters supported the same
treatment for private water intakes as for
public water supplies if the private
drinking water supplies are surface
water intakes rather than groundwater
wells. One commenter recommended
that the RA consider private drinking
water intakes in the determination of
significant and substantial harm.
Conversely, several commenters
opposed the use of proximity to private
drinking water intakes as a criterion for
the substantial harm determination
because most private drinking water
intakes use groundwater. These
commenters stated that such private
intakes would be difficult to identify
and locate. Two commenters suggested
that EPA should define public drinking
water intakes based on the definition of
“public water systems”” at 40 CFR
143.2(c) which excludes private water
intakes.

EPA agrees with the commenters that
most private drinking water intakes are
difficult to identify and that most use
groundwater. In today’s rule, EPA does
not include proximity to private
drinking water intakes as a criterion for
use by owners or operators to identify
whether their facility is a “substantial
harm facility.” The RA, however, may
consider a facility’s proximity to private
drinking water intakes in the
determination of substantial harm or
significant and substantial harm. In
Appendix C to today's rule, EPA
clarifies that public drinking water
intakes are analogous to “‘public water
systems” as defined at 40 CFR 143.2.

Several commenters opposed the
requirements to calculate a planning
distance to determine substantial harm
if a facility has adequate secondary
containment. Some commenters stated
that the planning distance calculations
should reflect the presence of secondary
and tertiary containment and give credit
for flow reduction measures and
inspection programs. The Conference
Report states that in defining a worst
case discharge as the largest foreseeable
discharge at a facility, Congress

intended to describe a spill that is worse
than either the largest spill to date or the
maximum probable spill for the facility
type. (Conference Report No. 101-653,
p. 147.) EPA interprets this language to
mean that facility response plans should
address cases where prevention
measures could fail. Indeed, as detailed
in the Technical Background

Document * supporting this rulemaking,
in some cases, containment systems fail
resulting in the discharge of oil to
surface waters. Therefore, EPA
maintains that proximity to fish and
wildlife and sensitive environments and
drinking water intakes must be
considered despite the presence of
secondary containment. This is an
example of EPA’s long established
policy set forth in § 112.1(d)(1)(i), that .
the determination of proximity “'shall be
based solely upon a consideration of the
geographical, locational aspects of the
facility (such as proximity to navigable
waters or adjoining shorelines, land
contour, drainage, etc.) and shall
exclude consideration of manmade
features such as dikes. . ." It is also
consistent with the statutory definition
of worst case discharge for vessels,
which includes the entire cargo tank
capacity, whether or not the vessel has

a double hull or other spill prevention
measures.

RA Determination

Several commenters indicated their
support for the provision in the
proposed rule that states factors that the
RA may use (§ 112.20(f)(2)) to determine
whether a facility is a “substantial harm
facility” irrespective of the substantial
harm criteria in § 112.20(f)(1). One of
these commenters suggested that this
authority provides a system of checks
and balances that should ensure that all
facilities subject to the regulation will
be required to comply. Other
commenters expressed concern that the
authority granted to the RA in
§112.20(b)(1) provides the RA with too
much discretion in determining whether
a facility is a “substantial harm facility.”
Some of these commenters suggested
that the criteria used by the RA should
be objective and consistent with the
criteria used by owners or operators,
and expressed confusion about the RA’s
authority to use “other site-specific
characteristics or environmental
factors” to select facilities. One
commenter indicated that, as proposed,
the RA would not be required to look at

*The Technical Background Document to
Support the Implementation of the OPA Response
Plan Requirements, U.S, EPA, February 1993.
Available for inspection in the Superfund Docket,
room M2615, at the U.S. Environmental Protection
Agency, 401 M Street, SW., Washington, DC 20460.

the relationship of the specified criteria
provided in § 112.20(f)(1) {e.g., the RA
may consider that one criterion is
enough to require a response plan to be
submitted). One commenter felt that
there is insufficient justification in the
proposed rule for allowing the RA to
select facilities that do not meet the
criteria in § 112.20()(1).

EPA recognizes that RAs possess
unique knowledge of Region-specific
considerations that may have a bearing
on whether to identify a facility as a
“substantial harm facility." This RA
authority is necessary, because the OPA
through E.O. 12777 directs EPA
ultimately to determine which facilities
are “substantial harm facilities” and
“significant and substantial harm
facilities.” As such, EPA retains the RA
determination component of substantial
harm selection in the final rule. In
§112.20(b)(1), EPA clarifies that if such
a determination is made, the Regional
Administrator shall notify the facility
owner or operator in writing and shall
provide a basis for the determination.
Further, EPA notes that an appeals
process is included to allow owners or
operators the opportunity to challenge
the RA’s determination.

EPA is developing a guidance
document to assist the RA with the
identification of “substantial harm
facilities.” This guidance would outline
specific screening procedures for use by
RAs and will foster consistency in the
way the substantial harm factors are
applied. Further, RAs may use
“Guidance for Facility and Vessel
Response Plans: Fish and Wildlife and
Sensitive Environments”™ (see Appendix
E to this part, section 10, for
availability) and information from the
ACPs, when available, to identify fish
and wildlife and sensitive environments
as part of the substantial harm
determination process.

Public Petitions

Section 112.20(f}(2)(i1) allows any
person who believes that a facility may
be a “substantial harm facility” to
provide information to the RA through
a petition for his or her use in
determining whether the facility should
be required to prepare and submit a
response plan. This petition must
include a discussion of how the
substantial harm factors in
§ 112.20(f)(2)(i) apply to the facility.

Commenters in favor of allowing the
public to have input in the
determination of whether a facility is a
"“substantial harm facility" argued that
the public should play a larger role in
the selection and review process.
However, many of these commenters
argued that the proposed procedures are
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100 burdensome for petitioners and that
the facility owner or operator should
have the responsibility to provide the
necessary information. Commenters
against allowing public petitions felt
that the public petition process would
be burdensome to EPA and the
regulated community. Some
commenters argued that the public does
not have enough information to
participate in the process.

In today’s final rule, EPA establishes
a process to allow the public the
opportunity to provide input on a
voluntary basis and welcomes such
involvement. The Agency has decided
to broaden the language in
§112.20(f)(2)(ii) from the proposed rule
to clarify that other government
agencies in addition to the public may
provide information to RAs for the
determination of substantial harm and
that the RA shall consider such
petitions and respond in an appropriate
amount of time. The Agency believes
that information provided by the public
and other government agencies will
assist rather than burden the RA.
However, reviewing non-transportation-
related facilities’ response plans for
approval is a governmental function
delegated to EPA.

EPA wishes to elarify that it is not
necessary for petitioners to determine
quantitatively whether the facility meets
one of the specific criteria in
§112.20(f)(1), but rather to provide a
reasonable basis, from the factors in
§112.20(I(2)(i), for asserting that the
facility may pose a risk to the
environment. A petition that fails to
document the reasons why a facility
should be classified as a “substantial
harm facility” (e.g., the facility is near
a drinking water supply or a priority
sensitive environment listed in an ACP,
the facility has a history of frequent
spills or poor maintenance, etc.) may
not be considered by the RA. However,
petitioners would not have to provide
detailed analyses and calculations.
Other avenues of participation for the
public in the response planning process
include involvement in the ACP
development process or participation in
the LEPC.

Determination of Significant and
Substantial Harm

As discussed in Section I1LA of this
preamble, RAs will review submitted
plans to identify facilities that are
“significant and substantial harm
facilities” using the substantial harm
factors set out in § 112.20(f)(2), and
additional significant and substantial
harm factors in § 112.20(f}(3). y

Several commenters supported the
proposed factors to determine

significant and substantial harm,
indicating that EPA’s use of risk-based
screening criteria for substantial harm
and significant and substantial harm
determinations would reduce the
prospect of excessive regulation for
those facilities that do not pose a
significant risk. Others indicated that
EPA should define more clearly the
criteria that the RA would use to
determine significant and substantial
harm to help ensure consistent
application of the criteria both within
an EPA Region and across EPA Regions.
Several commenters suggested that EPA
develop a screening mechanism that
would provide the RA with some
concrete guidelines to follow but still
allow some latitude to exercise his or
her expert judgment. :

EPA Headquarters has provided
written guidance 3 to Regional personnel
to assist them to determine which
facilities are “significant and substantial
harm facilities.” The guidance provides
a series of screens and instructions on
how to evaluate the risk factors

included at § 112.20(f)(3) of today’s rule.

In general, the screens provide various
combinations of the risk factors that
indicate increased levels of risk posed
by a particular facility. For example, a
facility that has an oil storage capacity
greater than 1 million gallons and meets
more than one of the risk-based criteria
described in § 112.20(f)(1)(ii) (A}
through (D) would be a “significant and
substantial harm facility.” The guidance
document will help ensure a greater
degree of consistency in Regional
determinations of “significant and
substantial harm facilities,” but
preserves the RA’s ability to make case-
by-case determinations based on unique
facility- or location-specific concerns.
One commenter noted that EPA and
the USCG chose different approaches for
separating “substantial harm facilities™
and “significant and substantial harm
facilities.” The commenter said that
EPA’s case-by-case determination of
significant and substantial harm is more
subjective than the USCG’s, and has the
potential for treating facility owners

_unequally.

EPA believes that its approach to
determine substantial harm and
significant and substantial harm is
consistent with the OPA and does not
diverge from the USCG'’s approach. The
agencies’ approaches are parallel in that
each accounts for the higher risk of
harm associated with transfers of high

5 “Interim Guidance for the Determination of
Significant and Substantial Harm,” U.S. EPA, June
15, 1993. Availeble for inspection in the Superfund
Docket, Room M2615, at the U.S. Environmental
Protection Agency, 401 M Street, SW., Washington,
DC 20460.

volumes of oil over water (i.e., at
locations adjacent to navigable waters).

. Because EPA regulates a larger and more

diverse universe of facilities than the
USCG, it would be difficult to publish

a few general criteria that include the
majority of high-risk facilities without
also including many low-risk facilities.
Therefore, as discussed previously, EPA
decided to implement a substantial
harm selection process with two
components (i.e., published criteria and
an RA determination). The OPA
Conference Report explicitly states that
significant and substantial harm criteria
should include, at a minimum, oil
storage capacity, location of fish and
wildlife and sensitive environments,
and location of potable water supplies.
(H.R. Rep. No. 101-653, 101st Cong., 2d
Sess. 1991 at p. 150.] These criteria are
among the elements the RAs may
consider, as set forth in §§112.20(f) (1)
and (2) in making the significant and
substantial harm determination.
Further, where the Conference Report
states that the criteria should not resuit
in selection of facilities based solely on
the size ar age of storage tanks (See H.R.
Rep. No. 101-653, 101st Cong., 2d Sess.
1990 at p. 150), it implies that these may
be among the criteria. EPA does not
agree that its case-by-case approach to
identify a “‘significant and substantial
harm facility” is overly subjective. As
previously discussed, EPA has provided
written guidance to Regions on the
determination of significant and
substantial harm to promote a more
objective and consistent approach
across all EPA Regions.

As the President’s designee for
regulating non-transportation-related
onshore facilities, EPA has decided that
Region-specific and facility-specific
information is relevant in the
determination of significant and
substantial harm, because these
elements may vary materially between
Regions and facilities. For example,
some facilities may be lecated on karst
or unstable terrain because of the
presence of underground streams or
fault lines while other facilities are
situated on more stable terrain where
the risk of discharge may be lower.

Some commenters argued that the RA
should review and approve plans
submitted by “substantial harm
facilities.” They indicated that without
such approval, these plans are likely to
vary widely in their capacity to assure
adequate response, and may even
propose inappropriate use of
dispersants or other treatment
technologies.

EPA agrees that a review of plans
from *“substantial harm facilities"” may
be desirable. The OPA legislative
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history indicates that criteria should be
developed to select for review and
approval plans for onshore facilities that
could cause both significant and
substantial harm. (See H.R. Rep. No.
101-653, 101st Cong., 2d Sess. 1990 at
p. 150.) Congress expected that only
some proportion of all submitted
onshore facility response plans would
be reviewed and approved. The highest
priority for EPA's use of limited
resources must be directed to those
facilities on which Congress has
focused. The Agency has and will
continue to undertake a limited review
of all plans to identify “‘significant and
substantial harm facilities.”

Submission and Resubmission Process

In §§112.20(a)(2)(ii) and (iii) of the
proposed rule, EPA proposed that newly
constructed or modified facilities,
which become subject to the response
plan requirements, must prepare and
submit a response plan prior to the start
of operations of the new facility or
modified portions of the facility. For
unplanned changes that result in a
facility meeting the substantial harm
screening criteria, EPA proposed to
allow the facility owner or operator six
months to prepare and submit a
response plan, Several commenters
urged EPA to give owners and operators
time following completion of
construction or modification to prepare
and submit a response plan to EPA
(implying that operations should be
allowed to proceed before submission of
the response plan). Most commenters
felt that the six-month time period was
sufficient for submitting a facility
response plan after unplanned changes.

EPA does not require owners or
operators to prepare and submit a plan
before beginning or completing
construction, but prior to the handling,
storing, or transporting of oil. An owner
or operator can prepare a plan during
the construction phase, and complete
and submit it before the facility is ready
to come on line. EPA recognizes that
changes to a facility’s operations are
common during the start-up phase of a
new facility or new component of a
facility. As stated in the proposed rule
preamble (58 FR §829), adjustments to
the response plan can be made and
submitted to the Agency after an
operational trial period of 60 days. In
today’s final rule, the Agency adds this
recommendation as a requirement at
§ 112.20(a)(2)(ii) and (iii)

{§ 112.20(a)(2)(i)(B) and (C) of the
proposed rule) and clarifies that
adjustments to the plan to reflect
changes that occur at the facility during
the start-up phase must be submitted
after an operational trial period of 60

days. EPA believes that this revision
will ensure that the information
contained in the plan is reflective of the
normal operating conditions at the
facility.

Section 311(j)(5)(C) of the CWA states
that facility response plans must be
updated periodically, and under section
311(j)(5)(D), EPA (as the President'’s
delegatee) is required to review
periodically, and, if appropriate,
approve each plan for a “significant and
substantial harm facility." In
§112.20(g), the proposed rule provided
that owners or operators must review
relevant portions of the NCP and
applicable ACP annually and revise the
response plan to ensure consistency
with these plans. Section 112.20(g) of
the proposed rule also proposed to
require owners or operators to update
their plans periodically when changes at
the facility warrant such updates. In
§112.20(c), the proposed rule stated that
the RA would review periodically
response plans for “significant and
substantial harm facilities.” No other
specific time periods for plan review
were proposed, but in the preamble EPA
solicited comments on how frequently
the RA should review approved
response plans.

everal commenters suggested that
the rule should provide definite time
periods for plan review, and some
supported annual plan review by each
facility, Many commenters had an
opinion about the frequency of review
of approved plans by the RA. Some
supported a three-year time period, but
the majority preferred five years. A few
commenters expressed concern that
specific reevaluation and reapproval
intervals were not part of the proposed
rule.

As described in the proposed rule, the
owner or operator of a “substantial harm
facility” must review the NCP and the
ACP annually and revise the plan, if
necessary, to be consistent with these
documents. (See § 112.20(g){2).) To
clarify other review requirements, EPA
has reorganized § 112.20(g) by removing
the requirement for periodic review and
update of the plan from paragraph (g)(1)
and moving it to new paragraph (g)(3).
In § 112.20{c) of the final rule, EPA
revises paragraph (c)(4) to indicate that
approved plans will be reviewed by the
RA periodically on a schedule
established by the RA provided that the
period between plan reviews does not
exceed five years. As discussed
previously, RAs may choose to stagger
such reviews to facilitate the review
process. This five-year time period is
consistent with the USCG interim final
rule for MTR facilities. (See 33 CFR part
154.) Within the five-year period, EPA

will undertake a full reevaluation of the
plan and, if necessary, require
amendments. With regard to
commenters’ concerns that specific
review intervals were not identified in
the proposal, periodic review is
expressly required by OPA, and EPA
reguested comment on what review
interval would be appropriate (See 58
FR 8828).

Proposed § 112.20(d) would require
owners or operators of “significant and
substantial harm facilities” to revise and
resubmit the plan for approval within
60 days of each material change at the
facility. EPA revises § 112.20(d)(1) to
indicate that owners or'operators of all
facilities for which a response plan is
required (“'substantial harm facilities"
and “'significant and substantial harm
facilities"”) must revise the plan (and
resubmit relevant portions to the RA)
when there are facility changes that
materially may affect the response to o
worst case discharge. This change is
necessary to ensure that EPA receives
the necessary information to determine
if “substantial harm facilities'" undergo
changes that could lead to their being
designated as “significant and
substantial harm facilities."” The
requirement for the RA to review for
approval changes to plans for
“significant and substantial harm
facilities’ that was proposed at
§ 112.20(d)(1) has been moved to new
§112.20(d)(4). Some commenters
supported the 60-day time period, some
thought it was too short, and others
thought it was too long. One commenter
pointed out that proposed §112.20(d)(2)
implied that material changes must be
approved prior to being made. A few
commenters requested clarification on
which material changes trigger
resubmission, and two commenters
opposed resubmitting the entire plan,
rather than a plan amendment. EPA
requested comments on the proposal in
§112.20(d)(2) that owners and operators
must submit changes to the emergency
notification list to the RA as these
changes occur, without resubmitting the
plan for approval. Some commenters
supported the proposal and others
opposed it as an unnecessary burden.

As stated in the preamble to the
proposed rule, a material change is one
that could affect the adequacy of a
facility’s respense capabilities. The
material changes listed in the final rule
are not inclusive, but are similar to
those in the USCG regulations at 33 CFR
154.1065 for revisions that must be
submitted by a MTR facility for
inclusion in an existing plan or for
approval. Because of the scope of
facilities that EPA regulates, it is
difficult to provide a definitive list of 4]l
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material changes that would be
appropriate for regulated facilities under
all circumstances. EPA’s intent in
including those changes listed in
§112.20{d)(1){) through (iv) is to
describe those types of changes that are
so significant in nature that they should
trigger revision of the response plan and
submission of the new information to
EPA for review.

EPA clarifies in §112.20(d) (1) and (2)
that a change in the identity of an
OSRO(s) is a material change requiring
approval only if it results in a material
change in support capabilities.

However, a copy of any such change
must be provided to the RA. Paragraph
(d)(1)(v) specifies that any other changes
that materially affect implementation of
the response plan would trigger
submission. This requirement allows

the RA discretion to determine on a site-
specific basis what changes may require
submission because they materially
affect implementation of the facility’s
response plan. The purpose of proposed
§112.20(d)(2) was to clarify that certain
changes, such as revised names or
telephone numbers, do not require RA
approval but must be included in
updating the plan. To avoid confusion,
the word “prior’* has been removed in
the final rule. EPA does not intend

minor changes to facility operations

(e.g., small fluctuations in the number of
product transfers) or response planning
procedures (e.g., changes in the internal
alerting procedures) to trigger
submission.

The 60-day time period for submitting
revised portions of the plan as a result
of a material change is retained in the
final rule. EPA believes the 60-day time
period is reasonable and is consistent
with the intent of the OPA, while giving
facility owners or operators flexibility to
comply with the response plan
requirements in a timely manner.
Furthermore, to ease the burden on
facility owners or operators, EPA revises
§112.20(d)(1) in the final rule to
indicate that the owner or operator must
submit only relevant portions of the
plan (i.e., those portions that were
revised to reflect the material change)
and not the entire response plan. This
change will facilitate the process to
revise and submit required information
within 60 days of the change. RAs will
review submitted information for
approval and notify owners or operators
within a reasonable time if the plan
amendments are unacceptable.

Appeals Process

In the propoesed rule, the Agency
requested comment on allowing the
owner or operator to participate in and
appeal the RA's determination of

substantial harm and significant and
substantial harm, and the disapproval of
a facility response plan.

Several commenters were concerned
that lack of an appeals process would
deprive facility owners or operators of
their due process. Many commenters
supported a formal appeals process,
while others stated that an exchange of
information before an appeal would
assist the RA in making a final
determination. Others preferred a
combined appeals process, with the first
stage of an appeal involving an informal
exchange of information followed, if
necessary, by a formal appeals process
(such as described in § 112.4{f)) to
ensure due process. Several commenters
requested a process by which a facility
could be removed from the category of
substantial harm or significant and
substantial harm because of
improvements at the facility that lead to
reduced risk to the environment.

EPA recognizes the importance of
allowing facility owner or operators to-
present relevant information, and
therefore includes in § 112.20(i) of
today’s final rule a two-part appeals
process. The first stage allows a facility
owner or operator to submit to the RA
a request for reconsideration that
includes information and data to
support the request. The RA would
evaluate the submitted information and
reach a decision on the facility’s risk
classification or the status of plan .
approval (including whether changes to
a facility’s worst case discharge
planning volume are necessary for
approval) as rapidly as possible. EPA -
expects that the request for
reconsideration process will be the
primary mechanism to address disputes
over EPA decisions. However, a follow-
up process will also be available for
appeal of the RA’s determination to the
Administrator of EPA using procedures
similar to those in § 112.4(f).

The appeals processes described in
the preceding paragraph are also

-available to owners or operators of

facilities that have been classified as
substantial harm or significant and
substantial harm for some time and who
believe that, because of an unplanned
event (e.g., a significant change to the
ACP’s list of protection priorities) or
improvements at the facility (e.g.,
construction of adequate secondary
containment or an improved spill
history), the facility now poses a lower
risk of harm to the environment.

Certification of Non-Substantial Harm

EPA proposed in § 112.20(e) to
require that owners or operators of those
regulated facilities not submitting
response plans complete and maintain

at the facility, with the SPCC Plan, a
certification form that indicates that the
facility was determined by the owner or
operator not to be a “substantial harm
facility” as indicated by the flowchart
contained in Appendix C.

Several commenters supported EPA’s
propesal to allow facilities to self-
certify when they do not meet the
criteria for substantial harm and agreed
that submission of the form to EPA was
unnecessary. However, other
commenters were concerned that there
is no outside review or verification of a
facility owner’s or operator’s evaluation
of the substantial harm eriteria. Those
commenters suggested that the rule be
amended to require officials from EPA
or some other agency (e.g., the State
water pollution control agency, the
SERC, the LEPCs, or the natural
resource management agencies) review
determinations and calculations made
by facility owners or operators who
have not submitted facility response
plans. Others requested that EPA
provide more assistance to ensure that
certification is done properly (e.g., a
hotline or guidance manual). Several
commenters indicated that completing
the form was burdensome, especially to
small facilities, and questioned the
benefits of completing and maintaining
the form.

Today, EPA finalizes at § 112.20{e) the
requirement to complete and maintain a
certification form as it was proposed in
the proposed rule. EPA maintains that it
is not necessary to submit the form to
the RA or other government officials.
EPA believes that the certification form
does not involve a major effort to
complete and has value as an
enforcement tool and as a record of
awareness of response planning
requirements. Facility owners or
operators can, if necessary, consult with
appropriate Regional personnel or the
SPCC Information Line (202-260-2342)
for additional information on evaluating
the criteria in § 112.20(f}{(1) and
completing accompanying certification
form. :

Agency agrees that verification of a
facility's determination may sometimes
be appropriate. EPA anticipates that
during facility inspections, Regional
personnel will review the certification
form and other information for facilities
without a response plan.

Model Response Plan

Today, EPA finalizes the model
response plan in Appendix F (which
has been relabeled from the proposed
rule where it was called Appendix G)
with a series of minor changes. These
changes are to clarify certain provisions,
improve the organization of the model
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plan, and ensure greater consistency
with the response plan rules of other
Federal agencies. , A

In the proposed rule, EPA proposed
that owners or operators identify and
describe the duties of the facility's
“emergency response coordinator’ in
the facility response plan. This person
was to be the “qualified individual”
required by section 311(j) of the CWA,
and would have full authority,
including contracting authority, to
implement removal actions. Proposed
§112.20(h)(3)(ix) set out the duties of
the emergency response coordinator.
The USCG's interim final rule (58 FR
7330, February 5, 1993) requires the
owner or operator to name a *“qualified
individual” who has the duties of EPA’s
“emergency response coordinator.”
Several commenters suggested EPA and
the USCG adopt uniform terms in their
final rules for identifying this
individual. One commenter specifically
suggested that EPA replace *‘emergency
response coordinator” with the USCG's
term, “qualified individual.”

EPA agrees, and has changed the term
“emergency response coordinator’’
wherever it appears in today’s rule to
“gualified individual.” Although EPA is
not amending the necessary
qualifications or description of duties
for the qualified individual, the Agency
stresses that the qualified individual
should be able to respond immediately
(i.e., within 2 hours) to a spill at the
facility.

In section 1.1 of Appendix G of the
proposed rule (Appendix F in the final
rule}, the Agency indicated the
Emergency Response Action Plan
(ERAP) shall include a description of
immediate actions, and referenced
section 1.7 of the model plan. Several
commenters requested clarification on
what should be described in this -
section. To clarify what constitutes a
description of immediate actions, EPA
has changed the reference for immediate
actions to section 1.7.1, which focuses
on the implementation of response
actions. For the purpose of the ERAP,
immediate actions include, at a
minimum: (1) Stopping the flow of
spilled material (e.g., securing pumps,
closing valves); (2) warning personnel;
(3) shutting off ignition sources (e.g.,
motors, electrical circuits, open flames);
(4) initiating containment; (5) notifying
the National Response Center; and (6)
notifying appropriate State and local
officials. A sample form for describing
immediate actions in the plan is also
included in Appendix F,

In§ 112.20(E (3)(vii) of the proposed
rule, EPA proposed to require facility
owners or operators to include plans for
evacuation of facilities and surrounding

communities to ensure the safety of
individuals that are at high risk in the
event of a spill or other release (this
information was also to be included in
the emergency response action plan).
Several commenters stated that
requiring facilities to assume primary
responsibility for the development of
evacuation plans for the surrounding
community is unreasonable. These
commenters stated that Federal, State,
and local agencies, which have
expertise in emergency evacuation, are
responsible for the preparation and
implementation of community
evacuation plans.

EPA does not intend for facilities to
develop community evacuation plans,
but any plans affecting the area
surrounding the facility must be
referenced in the response plan.
Sections 112.20 (h)(1)(vi) and (h)(3)(vii)
are revised to clarify the requirement to*
reference community evacuation plans.
Facility owners or operators should
contact the Fire Department and LEPC
to assure coordination with existing
community evacuation plans.

In section 1.4.3 of proposed Appendix
G (Appendix F in this final rule), EPA
recommended that facility owners or
operators complete a quantitative
analysis of spill potential to aid in
developing gischaxge scenarios and
response techniques, and consider
factors such as tank age, spill history,
horizontal range of a potential spill, and
vulnerability to natural disasters.
Several commenters stated that the
analysis was unnecessary and
burdensome, and requested guidance
about the level of effort the Agency
expects to be expended to analyze a
facility's spill potential (e.g., tank by
tank evaluation, general site study).

In response to commenters’ concerns,
EPA has reworded section 1.4.3 of the
appendix by deleting the word
“quantitative” from the description of
the spill probability analysis. This
should decrease the burden on the
regulated community by giving facility
owners and operators the flexibility to
determine what factors to consider and
allowing them to perform a more
general analysis, including quantitative
and/or qualitative factors, using the
information in section 1.4.3 of the
model plan as a guide.

In section 1.8 of Appendix G of the
proposed rule, EPA proposed to require
facilities to maintain training and
meeting logs in the response plan to aid
facility owners, operators, and
employees in spill prevention
awareness and response requirements,
Several commenters stated that
including logs within the response plan
would detract from their effectiveness.

In response to these commenters’
concerns, the Agency indicates in
§112.20(h)(8)(iv) and in Appendix F of
the final rule that logs may be included
in the facility response plan or kept as
an annex to the plan.

To facilitate the review of response
plans for complexes; EPA requires in
today's final rule that the owner or
operator of a complex identify, on the
facility diagram submitted with the
response plan, the interface between
portions of the complex that are
regulated by different agencies. (See
section 1.9 of Appendix F.) EPA
requires this interface to be consistent
with the USCG's interim final rule for
MTR facilities.

Facility Response Plan Certification

In Section IIL.G of the preamble to the
proposed rule, EPA requested comment
on a requirement for certification by a
Registered Professional Engineer (PE)
for certain portions of the response plan,
such as determination of worst case
discharge. EPA also solicited comment
on which professions may be suitable to
evaluate and certify the contents of the
response plan if EPA determines a
certification requirement is appropriate.
In particular, the Agency requested
comment on the suitability of Certified
Hazardous Materials Managers to
perform the plan certification function

The Agency received many comments
on the issue of certification of response
plans. In general, commenters expressed
support for the rulemaking effort and
the certification provision, and sought
EPA’s consideration on the suitability of
different professions to review and
approve response plans. Among the
remaining commenters (those not
affiliated with an environmental
professional organization), almost two
thirds felt that certification was
unnecessary and cited cost, PE's
unfamiliarity with the facility, and EPA
review as the major reasons for their
opposition. Some commenters indicated
that, at most, certification should be
limited to construction or structural
aspects of the facility described in the
response plan, because oil spill
response training and knowledge is not
widespread among many environmental
professionals. Others said they would
favor certification only if an in-house
employee could perform the function. In
addition, many commenters who
supported the certification provision
requested that EPA develop uniform
standards for certifying, ranking, and
approving the use of different types of
environmental professionals.

The Agency considered these
comments and has decided not to
require plan certification by an outside
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professional in the final rule. Facility
response plans from *‘significant and
substantial harm facilities” are already
subject to review and approval by EPA.
In addition, facility owners and
operators are required to certify (on the
cover sheet in Appendix F) that the
information contained in the plan is
accurate. EPA believes that this
certification will be sufficient to ensure
accurate and comprehensive
implementation of the response plan
requirements and that additional
certification would be unnecessary and
burdensome to the regulated
community. This approach is consistent
with the’approaches taken by RSPA and
the USCG in implementing facility
response plan requirements.

Contract or Other Approved Means

In § 112.2 of the proposed rule, EPA
defined *‘contracts or other approved
means” to include written contractual
agreements with an OSRO(s}, written
certifications, active membership in an
OSRO, and other specific arrangements
approved by the RA. EPA’s intent in
including the fourth option was to allow
the RA discretion to accept alternate
arrangements not covered by the first
three mechanisms that would also
satisfy the OPA requirement to ensure
the availability of private personnel and
equipment necessary to respond, to the
maximum extent practicable, to a worst
case discharge.

The comments addressing this issue
were mixed. Commenters, in general,
requested that EPA’s definition more
closely mirror the definition used in the
USCG's interim final rule for MTR
facilities. (See 33 CFR 154.1028.) Some
commenters requested that EPA adopt,
in addition to the proposed language,
several additional methods that the
USCG included in its definition. One
method provides an alternative for use
by all MTR facilities to ensure the
availability of response resources. The
method requires a document that .
identifies the resources of the OSRO(s)
capable of being provided within
stipulated response times in the specific
geographic area; includes the parties’
acknowledgement that the OSRO(s) will
commit the resources in the event of a
required response; allows the USCG to
verify the availability of documented
resources; and is referenced in the
response plan. Another USCG method,
acceptable for “substantial harm
facilities” and MTR facilities that
1andle, store, or transport Group 5

persistent oils and non-petroleum oils,
permits the identification of an OSRO(s)
and resources willing to respond within
stipulated response times in the
specified geographic area. This method

does not require a contract between the
facility and OSRO(s), but requires the
OSRO(s) to supply a letter to the facility
stating its willingness to respond to a
discharge at the facility and that it has
the specified resources. Commenters
explained their preference for these two
methods to ensure consistency with the
USCG's interim final rule for MTR
facilities, avoid different procedures for
complexes, address small contractor
financial concerns, and reduce
confusion among the regulatory
agencies reviewing plans te ensure
response contractor capabilities.

everal commenters supported EPA’s
proposed definition citing its greater
simplicity and flexibility; however,
these commenters stressed that the RA
be granted broad flexibility in exercising
his or her authority to determine
appropriate “other approved means.”

n today’s final rule, the definition of
“‘contract or other approved means’ has
been revised to replace the term
“response contractor” with the term “oil
spill removal organization(s)” to match
the USCG’s language. For clarification,
EPA also adds a definition for “oil spill
removal organization” in §112.2 of
today’s rule. The definition is similar to
that used in the USCG’s interim final
rule for MTR facilities. An OSRO is
defined as an entity that provides
response resources, and includes any
for-profit or not-for-profit contractor,
cooperative, or in-house response
resources that have been established in
a geographic area to provide required
response resources. These changes do
not alter the meaning of the term
“contract or other approved means” as
originally proposed. The EPA definition
includes four means that owners or
operators can use to ensure the
availability of required response
resources. The first is a written contract
with an OSRO(s) (i.e., a response
contractor). The second is for the facility
owner or operator to provide and
operate facility-owned equipment. The
third is active membership in an
OSRO(s) (i.e., a local or Regional oil
spill response cooperative).

Finally, EPA’s fourth means has the
flexibility inherent in the USCG’s
previously referenced methods in that it
allows all regulated facilities to propose
other means of demonstrating adequate
response capability, subject to approval
by the appropriate RA. Among the kinds
of instruments which an RA might find
a sufficient means of ensuring
availability of required resources is a
document that incorporates the
elements set out in the USCG’s interim
final rule for MTR facilities at 33 CFR
154.1028(a)(4) (i) through (iii). For
example, an RA might find a document

sufficient to ensure availability if it
identified the response resources being
provided by the OSRO(s); set out the
parties’ acknowledgement that the
OSRO(s) intends to commit the
resources in the event of a response;
permitted EPA to verify the availability
of resources through tests, inspection,
and drills/exercises; and is referenced in
the response plan.

Maximum Extent Practicable

The OPA requires that a facility
response plan be developed to respond
to the maximum extent practicable, to a
worst case discharge of oil. The
Conference Report states that to
determine maximum extent practicable,
the President should “consider the
technological limitations associated
with oil spill removal, and the practical
and technical limits of the spill

_ response capabilities of individual

owners and operators.” (H.R. Rep. No.
101-653, 101st Cong., 2d Sess. 1991 at
p. 150.)

In § 112.2 of the proposed rule, EPA
proposed to define “maximum extent
practicable” as “the limitations used to
determine oil spill planning resources
and response times for on-water
recovery, shoreline protection, and
cleanup for worst case discharges from
onshore non-transportation-related
facilities in adverse weather. The
appropriate limitations for such
planning are available technology and
the practical and technical limits on an
individual facility owner or operator.”

Numerous commenters objected to
EPA'’s definition. Many of the
commenters argued that EPA did not
consider economic limits in defining
maximum extent practicable, and that
Congress intended for EPA to evaluate
costs and other economic considerations
in defining the term. Two commenters
suggested that EPA amend the term to
include the word “economic.” Another
commenter stated that Congress
intended for the Agency to apply the
concept based on what is
technologically and economically
feasible for an individual owner or
operator, and EPA was remiss’in failing
to engege the industry in a discussion of
costs from the industry’s perspective.
This last point, they argued, was
compounding the USCG’s failure to
engage the industry in a “full-blown
discussion of costs™ during its
Negotiated Rulemaking on the vessel oil
response plan rule. The commenter
argued further that in determining
“maximum extent practicable” for
owners and operators, EPA was required
to factor in public response resources.

One commenter said that there are so
few oil spill response organizations
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available that the demand for their
services to meet worst case di

planning volumes would place an
undue financial burden on facility
owners and operators who must procure
those services. Another commenter
suggested a revision to the definition to
delegate authority to the RA to decide
what “maximum extent practicable”
means. Some said that EPA should
revise the definition to make it more
consistent with the USCG’s.

EPA has factored costs into the
definition of maximum extent
practicable through procedures
contained in Appendix E to today's rule
to be used by owners or operators to
determine appropriate levels of
response resources. (As discussed later
in this preamble, the requirements in
Appendix E were prepared from a
similar set of instructions developed by
the USCG.) For example, in determining
what is “practicable,” Appendix E sets
caps for the facility on the amount of
response resources for which a facility
owner or operator must contract or
ensure by other approved means. These
caps reflect the limits of currently
available technology and private
removal capabilities, and will be
adjusted upward to reflect anticipated
increases in private removal capabilities
through the year 2003. Appendix E also
includes tiered arrival times for
response resources so that a facility
owner or operator does not have to plan
for all required resources to be located
at the facility or in its immediate area.

With regard to the involvement of
Federal response resources in
determining maximum extent
practicable, EPA notes that a major
objective of the OPA amendments to
section 311(j)(5) of the CWA is to create
a system in which private parties supply
the bulk of response resources needed
for an oil spill response in a given area.
A worst case discharge will likely
require the use of both public and
private resources. However, section
311(j)(5)(C)(iii) states spécifically that a
facility owner or operator must identify
and ensure by contract or other
approved means the availability of
private personnel and equipment
necessary to remove to the maximum
extent practicable a worst case
discharge. EPA cannet, in defining
“maximum extent practicable,” abrogate
this statutory requirement.

In response to the comment that the
rule will benefit response contractors at
great cost to owners and operators, EPA
notes that the statute requires owners
and operators to ensure the availability
of private resources. In setting out four
ways to ensure availability {only one of
which is a written contractual

agreement), EPA has attempted to give
private parties the maximum possible
flexibility to eonstruct arrangements to
meet this statutory objective.

EPA agrees with the commenters who
suggested that the definition of
maximum extent practicable be made
more consistent with the USCG’s and
that the RA have the ability to evaluate
“maximum extent practicable” in a
given Region. Therefore, in §112.2 of
the final rule, the definition of
“maximum extent practicable™ is
revised to be more consistent with the
USCG'’s and to include a provision on
RA authority.

Other Definitional Changes

Commenters suggested that EPA and
the USCG should better coordinate
certain parts of their respective
regulations to allow complexes ta follow
a single set of requirements. As
discussed in Section L.C of this
preamble, EPA and the USCG
participated in a series of cross-agency
meetings to facilitate consistency in
response plan requirements. In today’s
final rule, EPA has revised the
definitions of “adverse weather” and
*contracts or other approved means” in
§112.2 of the rule; added a definition of
“oil spill removal organization' in
§112.2 of the rule; and revised "Great
Lakes,™ “higher volume port area,” and
“inland area” in Appendix C of the rule
to more closely follow the USCG's
definitions in its interim final rule for
MTR facilities. In addition, EPA adds to
Appendix E definitions for the terms
“nearshore,” “‘ocean,’” "operating area,"
and “operating environment,” also
adopted from the USCG’s interim final
rule for MTR facilities. These revisions
are conforming changes and are for the
most part non-substantive. A summ.
of the changes follows. (The definitions
of “‘contracts or other approved means’
and “oil spill removal organization” are
discussed elsewhere in this preamble.)

» The definition of “adverse weather”
is revised to include references to
weather conditions such as wave height,
ice conditions, temperatures, weather-
related visibility, and currents within
the area in which the equipment is to
function. These changes result in an
expanded definition of “adverse
weather” that is as consistent as
possible with the USCG definition of the
same term, that incorporates relevant
weather conditions which contribute to
adverse weather, and that maintains a
standard against which to evaluate
weather conditions.

* A definition of “oil spill remeval
organization™ (OSRO) has been added,
because this term is included in the

definition of “contract or oth:
approved means." '

* The definition of “Great Lakes" is
revised to match the US€G’s definition.
o The definition of “higher volume
port area'’ was revised to add several

port areas contained in the USCG’s
definition.

¢ The definition of “inland area” was
changed to remeve rivers and canals
from the water bodies that are excluded
in the USCG’s definition.

» The definition of “nearshore’ was
added to ensure greater consistency
with the USCG'’s interim final rule for
MTR facilities and facilitate the use of
Appendix E.

¢ The definition of “ocean" as it
applies to facilities in EPA’s jurisdiction
was added to be consistent with the
USCG’s interim final rule for MTR
facilities and facilitate the use of
Appendix E. “Ocean’’ describes the
operating environment normally found
in nearshore areas.

o The definition of “operating area”
was added to be consistent with the
USCG's interim final rule for MTR
facilities and facilitate the use of
Appendix E. “Operating area’’ means
the geographic location in which a
facility is handling, storing, or
transporting oil. The four operating
areas applicable to EPA’s jurisdiction
are Rivers and Canals, Inland Areas,
Nearshore, and Great Lakes. The
operating area classification may not be
changed by the OSC and the boundaries
of each area are specified in their
definition. :

» The definition of “operating
environment'* was added to be
consistent with the USCG’s interim finz!
rule for MTR facilities and facilitate the
use of Appendix E. “Operating
environment™ means the conditions in
which the response equipment is
designed to function. The four operating
environments are Rivers and Canals,
Inland Areas, Great Lakes, and Oceans.
The OSC may reclassify a specific body
of water in the ACP to better reflect
conditions expected to be encountered
in an operating area during response
activities.®

° The conditions present in each operating
environment (i.e.. significant wave height and sea
state) are listed in Table 1 of Appendix E and will
normally be conditions present in each
corresponding operating area. For example, an

owner or operator wh ted on a
river (i.e., the Rivers and Canals operating area) will
normally have to plan to respond toa spill using
equipment capable of functioning in'the Rivers and
Canals operating environment, (i.e., the conditions
describod by a significant wave height of less than
or equal to 1 foot or a ses state of 1). The Ocean
operating environmant normally describes the
conditions present in the Nearshore operating are«
(i.e.. significant wave height of fess than or equa!
to 6 feet and a sea state between 3 and 4]. While

facility is |
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These changes should eliminate
confusion on the part of owners or
operators of complexes in complying
with the response plan requirements
contained in today’s rule, and facilitate
the development of a single plan with
separate sections addressing each
component of a complex regulated by
more than one agency.

Equipment Requirements

In Appendix F to the proposed rule
(Appendix E in this final rule), EPA
provided methodologies to assist facility
owners and operators in determining
the types and amounts of equipment
and response times that are needed to
respond to spills of a given size. As
discussed previously, the methodelogies
were prepared from similar instructions
developed by the USCG and adapted to
reflect the type and location of facilities
that EPA regulates. The Agency
requested comment on the procedures
contained in Appendix F of the
proposed rule for the determination and
evaluation of required response
resources. In addition, EPA solicited
comment on whether the methodologies
are appropriate for planning for inland
spills by owners or operators of non-
transportation-related onshore facilities.

Numerous comments were received
on proposed Appendix F (Appendix E
in this final rule). In general,
commenters requested that EPA and the
USCG work toward facilitating a greater
degree of consistency in their respective
sets of equipment requirements. As
discussed previously, a series of cross-
agency meetings were conducted to
resolve differences between the
approaches taken by the various Federal
agencies implementing OPA
requirements.

For reasons discussed earlier in this
preamble, proposed Appendix F has
been renamed and relettered as
Appendix E of today’s final rule and the
mandatory nature of certain
requirements has been clarified while
preserving flexibility for facilities with
unique circumstances, Other changes
(including the definitional changes
already discussed) have been made to
ensure consistency with Appendix C of
the USCG'’s interim final rule for MTR
facilities. Consistency between the
rulemakings will help the regulated
community to develop and implement
response plans efficiently. A discussion
of the major issues raised by

the OSC can not change the operating area, he or
sh y change the operating environment for a
given location if it is determined that the new
operating environment better describes the
conditions present at that location. Any
reclassification of a specific location must be done
in the appropriate ACP.

commenters on the equipment appendix
follows.

In the table in section 5.3 of the
appendix, tiered response times for
facilities‘in the Great Lakes operating
area were grouped with the response
times for the Higher Volume Port
operating areas. Commenters stated that
EPA's tiered response times should
match those used by the USCG. To
maintain consistency with the USCG,
EPA has changed the Table in section
5.3 of Appendix E. The Great Lakes
have been grouped with all other rivers,
inland, and nearshore areas into Tiers 1,
2, and 3 with response times of 12, 36,
and 60 hours, respectively. Conforming
changes are also included in section
7.2.3 of Appendix E.

Because of the frequency of spills to
shallow waters and the need for
specialized recovery devices in these
environments, EPA adds section 5.6 to
Appendix E. This section was adopted
from the USCG’s interim final rule for
MTR facilities and requires facility
owners or operators to ensure that
resources are available for shallow water
response activities. The provisions
indicate that at least 20 percent of the
on-water response equipment should be
identified for operating in water 6 feet
deep or less.

In the proposed rule, EPA proposed
that owners or operators consider four
groups of oil (the heavier oils were
included in the Group 4 oils) when
evaluating response resources.
Commenters stated that EPA should
adopt a separate category for oils with
a specific gravity greater than or equal
to 1.0 and provide appropriate
guidelines to determine response
resources for discharges of such oils. In
today's rule, EPA adds a category for
Group 5 oils to the definition of
“persistent oils.” Group 5 oils are oils
with a specific gravity of greater than or
equal to 1.0. Because Group 5 oils sink
or remain suspended beneath the.
water’s surface, the resources and
techniques that needed to respond to
discharges of these types of oils are
different from those used to respond to
discharges of oils that float on water.
Response resource requirements and the
specific conditions that owners and
operators need to consider when
planning to respond to discharges of
Group 5 oils are added in section 7.6 of
Appendix E. To ensure adequate
response resource planning, EPA
clarifies in section 7.2.2 of Appendix E
that, in order to identify the required
amount of response equipment,
facilities handling, storing, or
transporting some combination of Group
1 through 4 oils (e.g., a Group 1 oil and
a Group 3 oil) must do separate

calculations using the worksheet in
Attachment E-1 for each oil group on
site except for those oil groups that
constitute 10 percent or less by volume
of the total storage capacity at the
facility. Owners or operators must then
select the oil group that results in the
largest on-water recovery volume to
plan for the amount of response
resources for a worst case discharge.
(Group 5 oils should be addressed
separately using the separate procedures
to determine response resources that are
contained in Appendix E.)

In the proposed rule, EPA proposed
that owners or operators of facilities that
handle, store, or transport, non-
petroleum oils calculate an amount of
response equipment by grouping all
non-petroleum oils as Group 4 oils and
using the associated emulsification
factors and other parameters listed in
the tables of Appendix F of the
proposed rule. Some commenters
suggested that EPA establish separate
response plan requirements and
selection criteria for owners or operators
of facilities that handle, store, or
transport non-petroleum oils, These
commenters argued that fundamental
chemical and physical differences
between petroleum and non-petroleum
oils indicate the necessity for different
response techniques and equipment.
Two of the commenters stated that
USCG regulations create separate
response plan development and

* evaluation criteria for non-petroleum

oils, and one commenter recommended
that EPA adopt the USCG criteria. Some
commenters stated that for the purposes
of this rulemaking, the term “oil"
should exclude non-petrolenm oils.

EPA has determined that for the
purposes of section 311(j) planning, the
OPA includes non-petroleum oils: The
Agency notes that the definition of "oil"
in the Clean Water Act includes oil of
any kind, and that EPA uses this broad
definition in 40 CFR part 110, Discharge
of Oil.

EPA agrees with commenters that
certain’ equipment and strategies used
for petroleum oil spills may be
inappropriate for non-petroleum oil.
The Agency further agrees that making
its regulations match the USCG's as
nearly as practicable will reduce the
prospects for confusion among facility
owners or operators—especially owners
or operators of complexes. Reducing
confusion, in turn, increases compliance
at the least possible cost and expedites
the development of a national oil
response planning program. Therefore,
the Agency has decided to adapt for
non-transportation-related facilities
under EPA jurisdiction, the USCG
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approach to determine response
resources for non-petroleum oils.

This adaptation means that in
calculating required response resources
for non-petroleum facilities, an owner or
operator will not use emulsification or
evaporation factors in Table 3 of
Appendix E. Rather, these facility
owners or operators must: (1) Show
procedures and strategies for responding
to the maximum extent practicable toa
worst case discharge; (2) show sources
of equipment and supplies necessary to
locate, recover, and mitigate discharges;
(3) demonstrate that the equipment
identified will work in the conditions
expected in the relevant geographic
areas, and respond within the required
times (according to Table 1 of Appendix
E); and (4) ensure the availability of
required resources by contract or other
appraved means. At such time as there
are results from research on such factors
as emulsification or evaperation of non-
petroleum oil, additional changes may
be made to the rule for response
resources for response planning for non-
petroleum oil facilities. Section 7.7 has
been added to Appendix E to reflect
these changes.

Several commenters noted that the
statutory definition of oil includes a
wide variety of oils, such as petroleum
oils and non-petroleum oils that can
affect the environment by a variety of
mechanisms. Response strategies
associated with non-petroleum oils may

. differ from those associated with
petroleum oils. Therefore, EPA is
providing these definitions to assist
owners or operators in distinguishing
between oil types.

¢ Petroleum oil means petroleum in
any form including crude oil, fuel oil,
mineral oil, sludge, oil refuse, and
refined products.

» Non-petroleum oil means oil of any
kind that is not petroleum-based. It
includes animal fat, vegetable oil, and
other non-petroleum oil.

e Animal fat means a non-petroleum
oil, fat, or grease derived from animal
oils not specifically identified
elsewhere.

e Vegetable oil means a non-
petroleum oil or fat derived from plant
seeds, nuts, kernels or fruits not
specifically identified elsewhere.

* Other non-petroleum oil means a
non-petroleum oil of any kind that is
not generally an animal fat or vegetable
oil.

Additional changes made to the
equipment requirements to match the
USCG'’s requirements are as follows:

e Section 2.3.1 is added. This section
indicates that the RA may require
owners or operators to identify in the
facility response plan boom that meets

the boom criteria in Table 1 of
Appendix E. If documentation that the
boom meets the Table 1 criteria is
unavailable, the RA may require that the
boom be tested in accordance with
ASTM standards.

* The on-water speed for determining
the travel time to the site of the
discharge was adjusted from 10 knots to
5 knots in section 2.6 of Appendix E.

* A provision was added to section
3.3.1 of Appendix E for complexes with
a marine transfer component to provide
an amount of boom that is equal to two
times the length of the largest vessel that
transfers oil at the facility or 1,000 feet,
whichever is greater. For complexes, the
non-transportation-related portion of the
facility response plan need not inchude
reference to boom length if it is already
refelrienced in the MTR portion of the
facility response plan.

. Ignguage wag added to section 5.4
of Appendix E to indicate that facility
owners or operators whose planning
volume exceeds the caps in Table 5 of
Appendix E must identify sources of
additional equipment; and clarify that
facility owners or operators who have
identified USCG-classified OSROs are
not required to list specific quantities of
available equipment in their response

lan,
5 ¢ A provision was added to section
6.2 of Appendix E to allow the RA to
assign lower efficiency factors to
equipment when warranted.

* A provision was added to section
6.3 of Appendix E to allow the facility
owner or operator to use equivalent tests
of effective daily recovery rates when
approved by EPA.

¢ Section 6.4 has been renumbered to
6.3.2 and provisions added for RA
determination of acceptable alternative
efficiency factors and effective daily
recovery ca .

© Secnry'onspe;.lgls.& and 7.7.5 are
added to clarify that owners or operators
must identify firefighting resources in
addressing response resources under the
plan.
e Criteria for containment boom in
the ocean operating environment were
added to Table 1 of Appendix E.

EPA considered whether to adopt
language in Appendix E to address the
use of dispersants and in-situ burning
Some commenters suggested that the
Agency address these response
measures using Section 8 of the USCG's
Appendix C as a model. In today'’s final
rule, EPA has included some
information from Section 8 of the
USCG's Appendix C to address the use
of dispersants listed on the NCP Product
Schedule. Use of dispersants during
spill response will be based on the

provisions of the NCP 7 and applicable
ACP. The USCG permits a limited offset
against required response resources if
the use of dispersants or in-sita burning
is part of the response strategy. EPA wil;
not include such an offset for non-
transportation-related facilities for two
reasons, To date, the ACPs do not allow
use of dispersants in inland waters and
a facility under EPA jurisdiction in a
coastal area cannot use dispersants
given the shallow water depth.
Verification of Response Capability

In the preamble to the proposed rule,
EPA stated that it may use various
methods (including an OSRO
certification or approval program)
during the plan review process to
evaluate the availability and adequacy
of personnel and equipment to respond
to a worst case discharge, to the
maximum extent practicable. The
Agency has reviewed the USCG OSRO
classification process. This is a
voluntary process whereby OSROs can
submit a description of their resources
and capabilities to the USCG National
Strike Force Coordination Center and be
evaluated for classification according to
their capabilities. This process assists
vessel and facility owners trying to
locate appropriate resources, and
simplifies the planning process by
allowing these owners (who identify an
OSRO(s) to meet response resource
requirements) simply to list the OSRO(s)
and its elassification in the response
plan, rather than list equipment
recovery, containment, and storage
resources in the plan. The Agency
specifically requested comments on the
criteria to evaluate OSRO agreements, a
mechanism for approving OSROs, and
the advisability of establishing an OSRO
approval process.

Most commenters agreed that EPA
should establish its own OSRO
classification process or use the USCG's
classification process to streamline the
development of facility response plans.
Many of these commenters agreed that
EPA should coordinate with the USCG
in planning such a program, if it is to
be different from the USCG’s
classification process. Several
commenters specifically mentioned that
details of response resources should not
be required within the response plans.
These commenters felt that this
information would distract from the
emergency purpose of the document. A
few commenters offered additional
criteria to be used in the evaluation of
response resources. In dissent, some

7 Facility owners or operators may call the NCVP
Hotline at 202 260-2343 for information on the
curreat NCP Product Schedule.
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commenters requested a
“standardization approach” using
performance criteria instead of a
classification process.

EPA is not implementing a new OSRO
classification program at this time.
Facility owners or operators can rely on
the USCG OSRO classification process
or other appropriate OSRO evaluation
programs in place at the State level for
defined geographic areas (e.g., State of
Washington) to identify in the plan
resources to respond to a worst case
discharge, to the maximum extent
practicable. However, where the
provider of response resources is not a
USCG-classified OSRO (or State-
evaluated OSRO), RAs have the option
to perform their own evaluation or
verification to ensure that equipment is
available and is in proper condition. In
this evaluation, the RA may consider
several factors including: the proximity
of response resolrees to the facility; the
adequacy of equipment and personnel
resources; the OSRO’s past performance
and safety record; the number of
additional facilities the OSRO has
agreed to support; knowledge of state-of-
the-art response techniques; knowledge
of local fish and wildlife and sensitive
environments and the ACP; the
adequacy of the incident command
structure; record-keeping practices for
personnel safety equipment; and
proficiency in spill management. This
evaluation may involve visiting such
organizations to determine whether
equipment is available and in good
working order. Facility owners or
operators also should consider such
factors when they evaluate the
capabilities of an OSRO(s) to be listed
in the response plan. RAs also may
evaluate an OSRO's capabilities
(including the facility owner's
equipment and response resources
when this is the case) during PREP area
drills/exercises. EPA chose not to adopt
a specific classification program of its
own to avoid an additional step in the
process to prepare and review facility
response plans.

Fish and Wildlife and Sensitive
Environments

EPA has identified proximity to fish
and wildlife and sensitive environments
as a factor in the substantial harm
determination. EPA intended for owners
or operators to use Appendix D of the
proposed rule as interim guidance for
the identification of environmentally
sensitive areas until ACPs were
available. Several commenters urged
EPA to allow facility owners or
operators to use the NCP or ACPs for the
identification of environmentally
sensitive areas. Other comnienters

stated that the definition of
“environmentally sensitive areas” was
too broad, making it difficult to use in
the determination of substantial harm.
Some commenters objected to the listing
of particular areas (e.g., wetlands,
national monuments) as sensitive, while
others requested that additional areas
(e.g., water intakes for electric utilities
and municipalities, National and State
parks, and National forests) be included
in the definition of sensitive
environments.

As discussed previously, EPA does
not include proposed Appendix D in
this final rule. To serve the purpose of
proposed Appendix D (i.e., to guide
owners or operators in identifying fish
and wildlife and sensitive
environments), EPA adds a general
definition of “fish and wildlife and
sensitive environments” at §112.2 of
the final rule and references certain
documents for further information. The
definition, adapted from the text of
proposed Appendix D, reads as follows:
“‘areas that may be identified by either
their legal designation or by evaluations
of Area Committees (for planning) or
members of the Federal On-Scene
Coordinators spill response structure
(during responses). These areas may
include wetlands, National and State
parks, critical habitats for endangered/
threatened species, wilderness and
natural resource areas, marine
sanctuaries and estuarine reserves,
conservation areas, preserves, wildlife
areas, wildlife refuges, wild and scenic
rivers, recreational areas, national
forests, Federal and State lands that are
research national areas, heritage
program areas, land trust areas, and
historical and archeological sites and
parks. These areas may also include
unique habitats such as: aquaculture
sites and agricultural surface water
intakes, bird nesting areas, critical
biological resource areas, designated
migratory routes, and designated
seasonal habitats.” To help facility
owners or operators better address
required fish and wildlife and sensitive
environments concerns, EPA
contributed to a governmental
committee formed by various Federal
agencies to develop a consistent
definition of fish and wildlife and
sensitive environments. The committee
was made up of representatives from
various Natural Resource Trustee
agencies and from the agencies with
OPA response plan authority. After
considering comments on the EPA’s
proposed rule, the committee developed
an interagency guidance document
based on the information contained in
Appendix D of the proposed rule. The

introductory text has been expanded to
explain in more detail some
environmental sensitivity issues, and
address the substance of the public
comments that EPA and the USCG
received on this subject. To ensure more
comprehensive response planning and
to better protect fish and wildlife and
sensitive environments, Attachment D—
IV (“Vulnerability of Aquatic
Ecosystems'’) and Attachment D-V
(“Vulnerability Scale of Aquatic
Habitats Impacted by Oil Spills™) of
proposed Appendix D have been
replaced by Appendix IV (*Sensitive
Biological and Human-Use Resources’)
and Appendix V (“Ranking of Shoreline
Habitats Impacted by Oil Spills™),
respectively in the DOC/NOAA
guidance,

In addition, other environmental areas
were added to those listed in Appendix
D, Attachment D-1 (*'Responsible
Federal Agencies for Specific
Environmental Resources”), such as the
National Forest System, Areas of Critical
Environmental Concern, and cultural
resources. This guidance also contains
additional mailing addresses and phone
numbers of government offices where
facility owners or operators may obtain
additional information. The document
titled, “Guidance for Facility and Vessel
Respense Plans: Fish and Wildlife and
Sensitive Environments,"” was
published in the Federal Register by
DOC/NOAA at 59 FR 14714, March 29,
1994. In today's rule, EPA has removed
the Environmentally Sensitive Areas
appendix that was proposed in the
proposed rule and references to the
appendix contained in proposed
§ 112.20. EPA refers facility owners and
operators to Appendices I, II, and Il of
DOC/NOAA’s guidance for guidance to

* identify fish and wildlife and sensitive

environments until geographic-specific
annexes to the ACPs are refined to the
point where they address fish and
wildlife and sensitive environments
concerns in detail. As discussed
previously, in the inland zone (as
defined in 40 CFR 300.5), ACPs have
been developed and will undergo
continuous refinement. Facility owners
or operators may contact the appropriate
Regional office for fish and wildlife and
sensitive environments information as it
becomes available.

Worst Case Discharge

Under § 112.20(h)(5) of the proposed
rule, owners or operators who must
prepare a facility response plan under
§112.20 must calculate a worst case
discharge quantity as described in
proposed Appendix E. (Appendix E has
been relabeled as Appendix D in today’s
final rule.) This worst case discharge
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scenario, in turn, directly influences the
quantity of spill response resources that
must be available to the facility, as
outlined in Appendix D. In the
proposed rule, the determination of the
worst case discharge volume is based on
the facility’s oil storage capacity, with
additional factors taken into account for
multiple-tank facilities with secondary
containment or adjacent to navigable
waters. EPA requested comments on
allowing a reduction in the worst case
discharge planning amount for facilities
with adequate secondary containment
in place.

ne commenter stated that no
reduction should be allowed for
secondary containment, because oil
spills frequently occur during transfer
operations that take place outside of
secondary containment. The commenter
added that, even for those spills that
occur within contained areas, a worst
case discharge scenario should assume
some failure of containment systems (as
has happened historically in spills from
facilities with secondary containment).
Numerous commenters requested that
EPA grant credit for secondary
containment in the formula to calculate
a facility's worst case discharge, thereby
reducing the amount of response
resources for which the facility would
need to plan. Many of these commenters
generally supported credit for secondary
containment, because containment will
reduce the quantity of a spill that
escapes from the facility and impacts
the environment. Other commenters
argued that credit for secondary
containment would provide an
incentive to the regulated community to
enhance facility spill prevention
systems, while others contended that
the probability of both the tank and its
secondary containment failing
simultaneously is extremely small.

In response to commenters’ concerns,
EPA has modified Appendix D to allow
a 20 percent reduction in the worst case
discharge amount at single-tank
facilities for the presence of adequate
secondary containment (i.e.,
containment equal to 100 percent of
tank capacity plus sufficient freeboard
for precipitation). The amount of this
percentage reduction is based on an
analysis of the percentage of released oil
reaching navigable waters in the
historical spill record from EPA's
Emergency Response Notification
System database.8 EPA believes that the
data do not support granting a larger

5The Technical Background Document to
Support the [iplementation of the OPA Response
Plan Requirements, U.S. EPA, February 1993.
Available for inspection in the Superfund Docket.
foem M2615, at the U.S. Environmental Protection
Agency, 401 M Steeet, SW., Washington, DC 20460,

credit, nor do they show that a smaller
credit should be established. Historical
data illustrate that secondary
containment is not always completely
effective, due to wave effects, breaches
in containment walls, or operator error
(such as an open secondary containment
drainage valve).

With respect to multiple-tank
facilities, EPA notes that it is finalizing
the proposed credit for secondary
containment at these facilities. As in the
proposed rule, the calculation method
in the final rule focuses on the oil
storage capacity of the largest tank
within a secondasy containment area or
a group of tanks permanently
manifolded together within a common
secondary containment area as a
planning amount for the worst case
discharge. This amount reflects a credit
for secondary containment resulting in
a lesser planning amount than the
capacity ofall tanks within secondary
containment or the capacity of all tanks
at the facility. Facilities that lack
secondary containment would therefore
be required to include the capacity of all
storage tanks without secondary
containment in their worst case
discharge volume, while those facilities
with eredit for secondary containment
would only need to consider the
capacity of the largest tank or group of
tanks within a single secondary
containment area. As such, the presence
of secondary containment leads to a
significant credit that reduces the worst
case discharge planning amount and the
associated response resource
requirements.

Numerous commenters requested that
EPA grant credit for facility spill
prevention measures and practices
(other than secondary containment) in
the calculation of the worst case
discharge. Specific preventive measures
mentioned by commenters include
tertiary containment, conformance with
American Petroleum Institute tank
standards, automatic shutdown systems,
high-level alarms, corrosion protection,
and hydrostatic testing. Many
commenters generally supported credit
for specific preventive measures
because of the capacity of such
measures to reduce spill size or spill
migration. Many commenters also
argued that credit for other spill
prevention measures would provide
incentives to the regulated community
to enhance spill prevention systems.
Owners or operators would implement
such measures to decrease the worst
case discharge volume, and thus,
decrease necessary expenditures for
planning and response resources.

In today's final rule, EPA retains the
credit for secondary containment at the

facility, but does not provide additiona|

~credits to facilities for the presence of

such preventive measures in the
calculation of the worst case dischary .
Although EPA encourages facilities to
implement additional preventive
measures such as those cited by the
commenters, the Agency believes tha!
the effects of these measures on the siz.
and impact of a potential spill are not
readily quantifiable, nor as easily
supported with historical spill evidence,
as those of secondary containment. In
addition, the Agency believes that
granting credit for these prevention
measures likely would require a more
detailed verification and inspection
process than would granting credit for
secondary containment. Further,
Congress' intent was that planaing
reflect the worst case discharge, and that
the private sector be encouraged to
increase its spill response capability.

In the ealculation of a 'worst case
discharge, EPA proposed to require
multiple-tank facilities with secondary
containment for which the nearest
opportunity for'discharge (i.e., storage
tank, piping, or flowline) is adjacent to
navigable water, to incorporate an
additional 10 percent factor in the
calculation of the worst case discharge
quantity. (See Parts A3 and B3 of
Appendix E of the proposed rule.) The
Agency proposed the 10 percent
distinction in the calculation of a wors!
case discharge volume between
multiple-tank facilities adjacent to
navigable waters and those not adjacen!
to navigable waters as a safety factor to
address the potential for releases from
multiple tanks.

Many commenters opposed the use of
a 110 percent planning volume for
facilities located adjacent to navigable
water, because a facility could not
discharge more than 100 percent of its
capacity. Some commenters apparently
did not realize that the provision only
applied to multiple-tank facilities, and
argued that the 110 percent planning
volume factor should be eliminated
because it is impossible for a single tank
to discharge more than 100 percent of
its capacity.

EPA has considered these comments
and has decided to eliminate
consideration of a facility’s location
adjacent to navigable waters from the
calculation of the worst case discharge.
Adding an additional 10 percent to the
planning volume is unnecessary,
because the emulsification table in
Appendix E will account for removing
material in excess of tank capacity for
all petroleum facilities for which an
owner or operator must plan under this
rule. There is no need'to impose an
additional cost burden on multiple-tank
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facility owners and operators for
proximity to navigable waters. In
Appendix D of today’s final rule, the
worksheets have been changed
accordingly; this change will simplify
the calculation and reduce confusion in
the regulated community,

Several commenters requested that
EPA clarify its definition of
“permanently manifolded tanks™ used
in the calculation of a worst case
discharge volume. Several commenters
expressed confusion about whether

anently manifolded tanks
connected by piping systems with
valves that are normally shut, and
permanently manifolded tanks that are
separated by internal divisions in the
secondary containment area, are
considered separate tanks for purposes
of the worst case discharge calculation.

The proposed definition of
“permanently manifolded tanks™
indicated that such systems were to be
considered as separate tanks for the
worst case discharge calculation.
However, to better clarify EPA’s intent,
the definition of *permanently
manifolded tanks™ has been modified
slightly in Appendix D of the final rule.
The changes make it clear that within a
commeon secondary containment area,
interconnected tanks are considered to
be single tanks if one or more of the
manifolded tanks functions as an
overflow container for another tank (i.e.,
is connected by piping at the top). In
this case, individual manifolded tank
volumes are not combined when
calculating the worst case discharge
planning volume. The owner or operator
must provide evidence in the response
plan that tanks with common piping or
piping systems are not operated as one
umnt,

EPA recognizes that failures
associated with multiple tanks that are
hydraulically connected could result in
the discharge of a greater volume of oil
than the capacity of any one of the
tanks. The definition of “permanently
manifolded tanks"” adequately accounts
for this possibility. The owner or
operator of a facility with permanently
manifolded tanks would combine the
capacities of all tanks manifolded
together to calculate the worst case
discharge planning volume for the
facility.

Owners or operators of onshore
production facilities must consider both
storage capacity and production
activities in the determination of a worst
case discharge planning volume. In the
proposed rule, EPA defined production
volume for production wells (producing
by pumping) as the pumping rate of the
highest output well at the facility,
multiplied by 1.5 times the number of

days the facility is unattended
(Appendix E, Part B). Several
commenters stated that EPA had not
provided sufficient justification for
requiring the calculation of the worst
case discharge planning volume to
include use of the 1.5 multiplier.
Commenters believed that the pumping
rate of the highest rate well could easily
be determined and should notbe ..
artificially inflated, and suggested that
the multiplier be used only when the
rate of the highest rate well is unknown.

In response to commenters’ concerns,
EPA revised the worst case discharge
calculation in Appendix D of the final
rule to require facility owners or
operators to use the 1.5 multiplier only
if the rate of the well with the highest
output or the number of days the facility
is unattended cannot be estimated with
certainty. EPA believes that the use of
the 1.5 multiplier is appropriate in these
instances because it provides a
conservative basis upon which to
incorporate these uncertain estimates of
discharge potential in the calculation of
a worst case discharge. If the facility
owner or operator knows the rate of the
well with the highest output and can
predict the number of days that the
facility will be unattended, then the
production volume for each production
well (producing by pumping) is equal to
the pumping rate of the well, muitiplied
by the greatest number of days the
facility will be unattended. If the actual
pumping rate will exceed the planned
pumping rate, or the facility will be
unattended for longer than the time
indicated in the facility response plan,
then the owner ar operator must amend
the facility response plan to reflect this
operational change at the facility. The
owner or operator must resubmit the
appropriate sections of the plan in
accordance with §112.20(d)(1).

In Appendix E of the proposed rule,
the proposed worst case discharge
planning volume for facilities with
exploratory wells or production wells
producing under pressure was the
forecasted production volume for the
highest output well at the facility plus
the appropriate oil storage capacity
component. The proposed rate for
exploratory wells and production wells
producing under pressure was the
maximum 30-day forecasted well rate
for wells 10,000 feet deep or less, or the
maximum 45-day forecasted well rate
for wells more than 10,000 feet deep.
Several commenters from the oil
industry stated that the forecasted well
rates were unwarranted because cleanup
procedures will begin before the entire
volume of the discharge reaches the
environment. Commenters suggested
that EPA consider inspection frequency

or time intervals equal to the
appropriate response tier as factors to
determine the worst case discharge
planning volume. In considering
revisions to the proposed worst case
discharge planning volume calculation,
EPA also solicited input from MMS,
which is in the process of promulgating
response plan regulations for certain
offshore production facilities.

EPA compared the response efforts
required and damage resulting from
discharges from production wells
producing under pressure or exploratory
wells to the response efforts required
and damage resulting from discharges
from storage tanks or production wells
producing by pumping. Because
discharges from storage tanks or
production wells are discrete events, the
volume of oil that is discharged is not
influenced by response actions after
they have been discovered. For
production wells producing under
pressure and exploratory wells,
response efforts can mitigate the effects
of the discharge during the time it takes
response personnel to stop the flow of
oil. For these reasons, EPA has revised
the calculations for worst case discharge
planning volume for facilities with
exploratory wells or production wells
producing under pressure.

The final version of the appendix
(Appendix D in the final rule) requires
the facility owner or operator to
compare the forecasted rate of the
highest output well to the capacity of
response equipment and personnel to
recover the volume of oil that could be
discharged to calculate the production
volume. If the well rate would
overwheln the response efforts, the
worst case discharge planning volume
would be calculated in a manner similar
to that described in the proposed rule.
(See Method A of Attachment D-1.) If
the emergency response effort would
match or exceed the forecasted rate of
the highest output well, then the facility
owner or operator would calculate the
production volume based on the sum of:
1) the volume of oil discharge from the
well between the time of the blowout
and the expected time the response
resources are on scene and recovering
oil; and 2) the volume of oil discharged
after the response resources begin
operating until the spill is stopped
(adjusted for the amount of oil
recovered). (See Part B of Attachment
D-2.) As in the case of production
facilities with wells producing by
pumping, Part B of Appendix D requires
that the appropriate storage oil capacity
alsobe a (ﬂ:d to the production volume
to determine the worst case discharge
planning volume. EPA describes these
methods to calculate the production
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volume for production facilities with
wells producing under pressure or
exploratory wells in Attachment D1,
*Methods to Calculate the Production
Volumes for Production Facilities with
Exploratory Wells or Production Wells
Producing Under Pressure,” to
Appendix D.

Response Planning Levels

As part of the response planning
requirements, EPA proposed in
§ 112.20{h)(5) that “substantial harm
facilities' must evaluate smaller, more
probable discharge quantities for their
facility response plan in addition to the
worst case discharge specified by the
OPA. As proposed, the owner or
operator of a facility would plan for
small (2,100 gallons or less) and
medium (between 2,100 gallons and
36,000 gallons, or ten percent of the
capacity of the largest tank, whichever
is less) discharge quantities, provided
that these amounts are less than the
worst case discharge amount.

EPA received comments both in
support of, and opposed to, the concept
of planning for various response levels.
Some commenters indicated that the
establishment of such additional
planning requirements was beyond the
OPA mandate. Other commenters
argued that planning for smaller spills
will be encompassed in planning for a
worst case discharge, that planning for
smaller spills is'a function of good
management practices and should not
be regulated, or that pre-existing SPCC
Plans adequately address smaller spills.

EPA has considered these comments
and decided to retain the planning
approach outlined in the proposed rule.
Although planning for several discharge
amounts is not mandated specifically
under OPA, EPA has broad and ample
regulatory authority under CWA section
311(j)(1)(C) for such a requirement. The
Agency believes that discharges less
severe than a worst case scenario may
pose a serious threat to navigable
waters, especially from the cumulative
effects of several discharges, and that
preparation to respond to smaller spills
could lead to better overall protection of
the nation’s navigable waters. In
addition, this three-level approach is
consistent with the USCG's
implementation of planning scenarios
under OPA and some State response
plan rulemakings. :

Various sizes of discharges can
require different types and amounts of
vquipment, products, and personnel,
and must therefore be addressed
separately. For example, a facility may
want to hire a contractor to support
response to a worst case discharge
scenario, but handle smaller,

operational spills using its own
personnel and equipment. To the extent
that facility personnel are better able to
address immediate actions associated
with smaller spills, they will be better
prepared to initiate a response to a

. worst case discharge until back-up

resources arrive on-scene. Increased
proficiency in handling the initial stages
of a discharge can result in significant
reductions in the extent of spill
movement and associated impacts to the
environment.

As man{ commenters recognized,
planning for responses to more
commonly occurring discharges may be
more beneficial to facilities than
planning for a worst case discharge that
has a lower probability of occurrence—
nevertheless, EPA continues to
recognize that this planning approach
may not be appropriate for all facilities,
including those where the range of
possible spill scenarios is small. Under
today’s final rule, as in the proposed
rule, large facilities would still need to
plan for three discharge amounts, but a
small facility may only need to plan for
two scenarios or a single scenario if its
worst case discharge falls within one of
the specified ranges.

To address the planning
requirements, the owner or operator
must consider the different types of
facility-specific scenarios that may
result in discharges at the facility. To
the extent possible, the scenarios should
account for the range of different
operations that take place at the facility.
Appendix F of the rule contains
guidance on the development of such
scenarios including a list of areas of
operation to consider (e.g., oil storage
tanks, piping, vehicle refueling areas,
and tank car and tank truck loading and
unloading areas), and a list of factors
that may affect response efforts at the
facility (e.g., direction of spill pathways,
weather conditions, and available
response equipment), As part of this
process, owners or operators shall
describe the threat posed by mobile
facilities operating on site, especially
during loading or unloading operations
where the risk of a discharge is
increased. Also, owners or operators of
large facilities that handle, store, or
transport oil at more than one
geographically distinct location (e.g., oil
storage areas at opposite ends of a
single, continuous parcel of property)
shall, as appropriate, develop separate
sections of the response plans for each
area where oil is stored, used, or
distributed.

Several commenters expressed
confusion between the tiered planning
amounts described in proposed
§ 112.20(h)(5) and the response tiers in

proposed Appendix F for mobilizing
resources in response to a worst case
discharge. To avoid confusiop in the
final rule, EPA replaces the term “tiered
planning scenarios” with “response
planning levels™ to describe small,
medium, and worst case response
planning amounts.

Drills/Exercises and Training

The proposed rule contained general
requirements for response training and
drills/exercises, but did not specify
what the training and drills/exercises
should entail. Specifically, proposed
§ 112.7(§)(1)(iii) required that all
personnel involved in oil-handling
activities participate in unannounced
drills/exercises, at least annually.
Proposed §112.20(h)(8)(ii) required that
the facility response plan contain a
description and record of training
courses and periodic unannounced
drills/exercises to be carried out under
the response plan.

Some commenters suggested that
training should be required only for
employees of “substantial harm
facilities” and that only response
personnel should be required to
participate in drills/exercises. EPA
notes that a general training program is
required at 40 CFR 112.7(e})(10) for all
facilities subject to the rule. However,
the final rule limits the requirement for
response training and drills/exercises to
facilities that must prepare a response
plan.

One commenter argued that the OPA
does not mandate employee training.
EPA notes that the OPA added CWA
section 311(j)(5)(C) to specify that the
response plan must describe training
and periodic unannounced drills/
exercises to be carried out under the
plan. The Agency interprets this
requirement to mean that Congress
intended for facilities to conduct a
program of training and drills/exercises
for response to oil spills.

EPA has moved some subject matter
on response training and drills/exercises
from proposed § 112.7 to a new § 112.21
so that all requirements relevant to
implementation of the OPA (i.e.,
requirements for response training) are
addressed in this final rule.
Requirements for oil spill prevention
training that are not necessary for the
OPA implementation will remain in
proposed § 112.7(f) and will be
addressed in a separate rulemaking.

To provide additional direction to the
regulated community on what
constitutes an acceptable training
program, EPA expands the discussion of
training in today’s final rule. As set
forth at § 112.21, response training must
be functional in nature and
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commensurate with the specific duties
of each type of facility personnel with
responsibilities under the plan. A
facility’s training program can be based
on the USCG’s Training Elements for Oil
Spill Response, to the extent applicable
1o facility operations, or another
response training program acceptable to
the RA. The training elements are
available from Petty Officer Daniel Caras
st (202) 267-6570 or fax 267—4085/4065.

As set forth-in the OPA, drills/
cxercises are evolutions that are
designed to periodically test the ability
of response personnel to ensure the
sefety of the facility and to mitigate or
prevent discharges of oil. A drill/
exercise program is comprised of facility
drills/exercises, including tabletop and
deployment exercises, both announced
and unannounced, as well as
participation in larger area drills/
exercises and evaluation of these drills/
exercises. The requirement to develop a
drill/exercise program is included at
£112.21, This section references the
National PREP. As described in Section
1.C of this preamble, PREP is a joint
industry/government effort to establish
recognized-national guidelines for
conducting drills/exercises to meet the
OPA requirements. Following the PREP
guidelines (see Appendix E to this part,
section 10, for availability) would
satisfy a facility's requirements for
drills/exercises under this final rule.
Alternately, under § 112.21(c), a facility
owner or operator may develop a
program that is not based on the PREP
guidelines. Such a program is subject to

oval by the RA based on the
description of the program previded in
the response plan.

Descriptions of training and drills/
exercises for facility personnel engaged
in oil spill response must be provided
in the plan as stated in § 112.20(h)(8).

To satisfy this requirement, facilities
must describe conformance with the
PREP guidelines as part of their
response plan or provide a detailed
description of an alternative drill/
exercise program. Lessons learned from
the facility owner's or operator’s
evaluation of response drills/exercises
r:ay help identify other relevant subject
areas for training. As part of the PREP
cevelopment process, the USCG, with
assistance from other Federal agencies,
OSROs, and the regulated community,
is preparing a reference document to
assist facility owners and operators in
the evaluation of their drills/exercises.

As described in Section IL.B of this
preamble, some commenters objected to
including logs for training and drills/
exercises in the response plan. EPA will
not require training records and records
of drills/exercises to be included in the

response plan, because that is
impracticable without constantly
revising the plan. Section
112.20{h)(8)(iv) of the final rule makes
it clear that the logs may be included in
the response plan or maintained as an
annex to the response plan.

C. Section-by-Section Analysis

This section lists sequentially the
major changes from the proposed rule
that have been incorporated into today’s
final rule. The revisions listed below
result from consideration of public
comments on the proposed rule (as
previously discussed, the Response to
Comments Document for the Facility
Response Plan Rulemaking maintained
at the docket contains detailed
summaries of, and responses to, all
comments received on the proposed
rule) and from efforts to coordinate EPA
and other Federal agencies’
requirements for implementing response
plan regulations under the OPA. A
detailed discussion of the reasoning
behind most of these changes can be
found in Section 1.C or I1.B of this
preamble. In addition to the major
changes detailed below, EPA has also
made a series of minor editorial changes
to correct typographical and
grammatical errors, to conform more
closely with language from different
sactions of today’s rule and language
from the USCG'’s interim final rule for
MTR facilities, and to improve the
clarity of the requirements.

As discussed in Section I of this
preamble, EPA will defer finalizing
changes to certain sections of the
regulation as proposed in the proposed
rule. EPA plans to address these
changes in a subsequent rulemaking.
Changes to the following paragraphs
from the proposed rule are not included
in today’s final rule: paragraphs (d)(4)
and (g) of §112.1 (General Applicability
and Notification); paragraph (d) of
§112.4 (Amendment of Spill

’revention, Control, and
Countermeasure Plan by Regional
Administrator); and paragraphs (a)(2),
(d), (), (i), and (j) of § 112.7 (Spill
Prevention, Control, and
Countermeasure Plan general
requirements). Also, Appendix H
(Brittle Fracture Considerations in APl
Standard 653) as proposed at 58 FR
8824 is not included in today’s final
rule.

Section 112.2 Definitions

In §112.2, the definitions of '‘adverse
weather,” “contract or other approved
means,” “‘maximum extent practicable,”
and “‘worst case discharge’’ are revised;
the definitions of “alteration” and
“repair’’ from the proposed rule are not

included; and definitions of “fish and
wildlife'and sensitive environments”

and “oil spill removal organization” are
added.

Section 112.20 Facility Response Plans

Throughout § 112.20, the term
“emergency response coordinator” is
replaced with the term “'qualified
individual,” and the term
“‘environmentally sensitive areas” is
replaced with the term “'fish and
wildlife and sensitive environments."

Paragraph (a) is reorganized and
revised to specify EPA’s approach to
implement the facility response plan
requirements of OPA and of this final
rule.

Paragraphs (a)(2)(ii) and (iii)
(paragraphs (a)(2)(ii) and (iii) from the
proposed rule) are expanded to specify
that for new facilities and facilities
undergoing a planned change in
operations, adjustments to the response
plan to reflect changes that occur at the
facility during the start-up phase of
operations must be submitted to the RA
after an operational trial period of 60

days.

lgaragraph (b)(1) is revised to clarify
that if the RA makes a determination of
substantial harm then he or she shall
notify the facility owner or operator in
writing and shall provide a basis for the
determination. : ’

Paragraph (c)(4) is revised to specify,
for plans to be reviewed by the RA, that
the RA will review plans periodically
on a schedule established by the RA
provided that the period between plan
reviews does not exceed five years.

Paragraph (d)(1) is revised to extend
its applicability to all facilities for
which a response plan is required and
to clarify that only revised portions of
a response plan need to be resubmitted
for approval and inclusion in the
existing plan. The requirement for the
RA to review for approval changes to
plans for “significant and substantial
harm facilities” that was proposed at
§ 112.20(d)(1) has been moved to new
§112.20(d)(4).

Paragraphs (d)(1)(iii) and (d){2) are
revised to clarify that a change in the
identity of an OSRO(s) that does not
result in a material change in support
capabilities is not a material change
requiring approval but that a copy of
such a clkange must be provided to the
RA.

Paragraph (d)(2) is revised to state that
certain amendments do not require
“‘approval” by the RA, rather than
*‘prior approval.”

Paragraph (d)(3) is added to indicate
that the EPA-issued facility
identification number (where one has
been assigned) must accompany any
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changes to the plan that are submitted
to the RA. This number is issued when
the plan was received and is included
on all EPA correspondences to the
facility. Including this number on all
subsequent submissions by the facility
to EPA will ensure proper tracking and
handling of information.

Paragraph (f){(1)(i) is revised to clarify
that total oil storage capacity and not
total storage capacity is the criteria to be
evaluated.

Paragraph (D(1)(ii}(A) is revised to
clarify that adequate secondary
containment must account for
precipitation as required by
§ 112.7{e)(2)(ii).

Paragraph ()(1)(ii)(D) is revised to
clarify it addresses reportable oil spills.

Paragraphs [0)(1)(ii)(B) and [(D(2)(1)(D)
are revised to remove reference to
Appendix D, to add a reference to the
“Guidance for Facility and Vessel
Response Plans: Fish and Wildlife and
Sensitive Environments™ [see Appendix
E to this part, section 10, for
availability) and the appropriate ACP,
and to clarify that use of an alternative
formula does not require prior approval
by the RA but that the formula must be
comparable to the appropriate formula
in Appendix C to this part. Conforming
edits are made to paragraphs (a)(3) and

(e).

Paragraph (f){2)(ii) is revised to clarify
that “‘any person' includes
representatives from other government
agencies in addition to the public, to
more accurately describe the contents of
paragraph (f)(2)(i) as factors not criteria,
and to clarify that the RA shall consider
petitions and respond in an appropriate
amount of time.

Paragraph (f)(3){i) is removed to
reflect the deletion of Appendix D and
because the RA already has authority
under paragraph (f)(2) to consider
proximity to other areas determined to
possess ecological value. The remainder
of paragraph (f)(3) is renumbered
accordingly.

Paragraph (g) is reorganized by
removing the requirement for periodic
review and update of the plan from
paragraph (g){1) and moving it to new
paragraph {(g)(3)-

Paragraph (h) is revised to clarify the
mandatory nature of Appendix F.

Paragraphs (h)(1)(vi) and (h}(3)(vii)
are revised to clarify that facility owners
or operators need only reference but not
include community evacuation plans in
the response plan.

Paragraph (h)(1)(vii) is revised to
clarify that securing the source of the
discharge is ameng the immediate
measures that must be described in the
plan.

Paragraph (h}(2) is revised to clarify
that a brief description of the type of
facility (i.e., SIC Code) must be provided
as part of the basic facility information.

Paragraph (h)(3)(x) is removed and
paragraph (h)(3)(i) is revised to clarify
the mandatory nature of Appendix E
and allow under certain circumstances
owners or operators to make comparable
arrangements for response resources.

Paragraph (h)(5) is revised to replace
the reference to tiered response

- planning with a reference to response

planning levels. Conforming edits are
made to Appendix F.

Paragraph (h)(5){ii) is revised to
clarify that for complexes, the small
planning quantity shall be the larger of
the amounts calculated for each
component of the facility.

Paragraph (h)(8) is revised to clarify
the requirements to describe programs
for drills/exercises and response
training, and indicate that logs may be
kept as an annex to the nse plan.

Paragraph (h){11) is added to cross-
reference the requirement at
§ 112.20(a)(2) to complete a response
plan cover sheet provided in Section 2.0
of Appendix F.

New § 112.20(i) is added to allow
owners or operators to request
reconsideration of or appeal certain
decisions by the RA.

Section 112.21 Facility Response
Training and Drills

New §112.21 is added to describe
requirements for facility response
training and drills/exercises. The
requirements for annual drills/exercises
in proposed § 112.7($)(1)(iii) are
replaced by a requirement to follow the
PREP guidelines or an alternative
program acceptable to the RA.
Provisions related to spill prevention
training in § 112.7(f) will be finalized in
a future rulemaking.

Appendix B—Memorandum of
Understanding Among DOI, DOT, and
EPA

The Memorandum of Understanding
Among the Secretary of the Interior,
Secretary of Transportation, and
Administrator of the Environmental
Protection Agency signed on February 3,
1994 is added at Appendix B to 20 CFR
part 112.

Appendix C—Substantial Harm Criteria

The title of the Appendix was
changed from "“Determination of
Substantial Harm™ to “Substantial Harm
Criteria.”

Throughout Appendix C, the term
“environmentally sensitive areas” is
replaced with the term “fish and
wildlife and sensitive environments,"

the term “drinking water intake" is
replaced with the term *“public drinking
water intake,” the language is clarified
to indicate which provisions are
required, and “alternative” is changed
to “‘comparable.”

For respopse time estimation
purposes, in section 1.1, the definitions
of ““Great Lakes," “Higher Volume Port
Area," and *Inland Area” are revised.

The list of the substantial harm
criteria in section 2.0 is removed to
eliminate redundancy with
§ 112.20(f)(1) and the flowchart in
Attachment C to Appendix C. Section
2.1 is renamed section 2.0.

In new section 2.0, the language is
clarified to indicate that the term
*‘public drinking water intake" is
analogous to the term “public water
system”’ at 40 CFR 143.2{c) as described
at 40 CFR part 110, Footnotes clarifying
that public drinking water intakes are
analogous to public water systems as
described at 40 CFR 143.2(c) are added
to this section and Attachment C-IL The
definition of “injury” is removed from
this section to eliminate redundancy
with the definition in §112.2.

In section 3.0, the last sentence is
revised to clarify that for facilities that
do not meet the substantial harm criteria
using a comparable formula to calculate
the planning distance, documentation of
the comparable formula must not only
be maintained at the facility but must be
made available to EPA if requested. The
first sentence in the oil on
moving navigable waters in Attachment
C-1i is revised to include "'or a
comparable formula as described in
§112.20(a}(3)” and “for oil transport on
moving navigable water." The section
describing oil transport on moving
navigable waters in Attachment C-11l is
clarified to indicated that adverse
weather conditions shall be considered.

In Attachment C-II, a section
describing a method to determine a
planning distance for tidal-influenced
navigabie water is added and the
appropriate cross-reference is provided.
A paragraph is added to indicate that if
a facility owner or operator determines
that more than cne type of navigable
water applies, the planning distance
calculation must be performed for each
navigable water type, and the greatest
distance must be used in the substantial
harm evaluation. The third paragraph is
revised to provide an example of an
instance where it would not be
necessary to calculate a planning
distance for screening purposes. The
fourth paragraph of Attachment C-il is
revised to include a reference to the
example for determining the planning
distance for the two types of navigable
waters. The format of Table 3 is revised
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and further explanation of how the time
intervals in Table 3 should be used to
calculate a baseline planning distance is
added. A conversion constant is added
to the formula for calculating the surface
area covered by an oil spill on still
water. Conforming changes are made to
the description of the formula and the
sample calculation. Clarifying language
is added to the description of the

section on oil transport over land. Also,
Janguage is added to clarify the term
“close proximity” for purpoeses of
calculating the planning distance.
Section 4.0 “References" is added to
Appendix C.

Environmentally Sensitive Areas
{Appendix D in the Proposed Rule)

The Environmentally Sensitive Areas
appendix from the proposed rule is
removed. Instead, EPA refers owners or
operators to Appendices I, 11, and III of
the “Guidance for Facility and Vessel
Response Plans: Fish and Wildlife and
Sensitive Environments," (see
Appendix E to this part, section 10, for
availability) and to the appropriate ACP
for guidance in identifying fish and
wildlife and sensitive environments.

Appendix D—Determination of a Worst
Case Discharge [(Appendix E in the
Proposed Rule}

Threughout Appendix D, the language
is clarified to indicate which provisions
re required and which are provided
only as guidance. The last sentence of
the first paragraph of the instructions is
revised to remove “‘and its proximity to
navigable waters."

Parts A1 and B1 of the instructions for
the determination of the worst case
discharge at single-tank facilities are
revised to reflect credit for adequate
secondary containment,

Parts A3 and B3 of the instructions
are removed and Parts A2 and B2 and
explanatory notes revised to reflect
elimination of the additional 10 percent
factor for proximity to navigable waters
and clarification of the terms
“permanently manifolded tanks" and
“adequate secondary containment.”

Part B of the instructions for the
determination of the worst case
discharge for production facilities is
revised to reflect changes in the
calculations for production wells
producing by pumping. Part B is also
revised to reflect changes in the
calculations for exploratory wells and
production wells producing under
pressure. Attachment D-1 is added to
describe these changes.

Appendix E—Determination and
Evaluation of Required Response
Resources for Facility Response Plans
{Appendix F in the Proposed Rule)

The title of the Appendix was
changed from “Guidelines for
Determining and Evaluating Required
Response Resources for Facility
Response Plans’' to “Determination and
Evaluation of Required Response
Resources for Facility Response Plans.”

Throughout Appendix E, the term
“environmentally sensitive areas™ is
replaced with the term “fish and
wildlife and sensitive environments' as
defined at §112.2 and references to
former Appendix D replaced with
references to the Guidance for Facility
and Vessel Response Plans: Fish and
Wildlife and Sensitive Environments
published by DOC/NOAA in the Federal
Register on March 29, 1994 and to the
appropriate ACP. The language is
clarified to indicate which provisions
are required. Section 1.1 is revised to
specify that this appendix shall be used
by facility owners and operators to
determine resources for the response
plan and by the RA in the review of
facility response plans.

Section 1.2 is added to Appendix E,
and the definitions of non-persistent
and persistent oils and non-petroleum
oils from Attachment F-2 of the
proposed rule are moved into section
1.2 of Appendix E. Group 5 oils are
added to the definition of persistent oils
to account for oils that have specific
gravities that are equal to or greater than
1.0. The definitions of “nearshore,”
“ocean,” “operating area,” and
“gperating environment" are added to
section 1.2 of Appendix E. Section 1.2.8
is added to reference other definitions.

Sections 3.2 and 4.2 are revised to
replace “‘synonymous with” with “that
corresponds to."

Section 5.6 is revised to indicate that
at least 20.percent of the on-water
response equipment must be capable of
operating in shallow water.

A reference to section 7.6 which
describes the procedures for non-
petroleum oils is added to section 7.1,

Section 7.4 is revised to remove the
110 percent factor from the example
worst case discharge calculation. The
resulting tier values are revised
accordingly.

References to the definitions and
response resource considerations for
Group 5 and non-petroleum oils were
added to Tables 2 and 3.

As described in Section II.B of this
preamble, a series of changes to the
remaining sections of Appendix E (e.g.,
the addition of separate procedures for
non-petroleum oils) are made to ensure

greater consistency with the equipment
instructions contained in the USCG's
interim final rule for MTR facilities.

Appendix F—Maodel Facility-Specific
Response Plan (Appendix G in the
Proposed Rule)

The title of Appendix G, “Standard
Facility-Specific Response Plan,"” is
changed to ‘“Model Facility-Specific
Response Plan" in the final rule.

Tﬁroughout Appendix F, the term
“emergency response coordinator” is
replaced with the term "‘qualified
individual,” the term “environmentally
sensitive areas” is replaced with the
term “fish and wildlife and sensitive
environments,” the language is clarified
to indicate which provisions are
required, and the language is clarified tn
indicate “oil storage capacity,” “oil
storage tanks,"” and “aboveground oil
storage tanks" where appropriate.

Section 1.0 is revised to specify that
owners or operators of large facilities
that handle, store, or transport oil at
more than one geographically distinct
location shall, as appropriate, develop
separate sections of the response plan
for each storage area. The reference for
immediate actions is changed from
“(Section 1.7) condensed” to '(Section
1.7.1) complete.”

Section 1.2 is revised to indicate that
the home and work address of the
qualified individual(s) shall be listed in
the response plan. The list of States
with EPA-approved wellhead protection
programs is replaced with an
information number for the SDWA
Hotline and a definition of “wellhead
protection area’' is added.

Paragraph 4 (now paragraph 5) of the
introduction to section 1.3, Emergency
Response Information, is revised to
clarify which types of emergency
response personnel should be included
on the personnel lists. Section 1.3.1 is
revised to include the phone number of
the Regional Response Center, to specify
that the Federal OSC should be
contacted, and to remove the item
requiring notification of the Area
Committee from the list. Section 1.3.2 is
split into sections 1.3.2 and 1.3.3 and
the remainder of section 1.3 is
renumbered accordingly. Also, section
1.3.2 is revised to improve clarity and
to indicate that the facility owner or
operator must-follow appropriate
procedures contained in the NCP and
ACP to obtain approval for the use of
dispersants. New section 1.3.3 is revised
to include a log for basic information on
equipment testing (from section 1,3.2 of
the proposed rule) and deployment
drills (from the results of required
drills/exercises). Section 1.3.3 (now
1.3.4) is revised by reordering the lists
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and adding “pager number” to the
facility response team list. Section 1.3.4
(now 1.3.5) is revised to clarify that
facilities must, as appropriate, reference
existing community evacuation plans.

The fan e in section 1.4 is revised
to clarify the mandatory nature of the
hazard evaluation provisions. A
definition of surface impoundment is
added to section 1.4.1. In section 1.4.2,
examples of areas of economic
importance are added. Section 1.4.3 is
revised to remove the word
“quantitative.”

Section 1.5.2 is revised to remove
details on the calculation of worst case
discharge planning volume to avoid
redundancy with Appendix D.

A form detailing recommended
immediate actions is added to section
1.7.1.

Section 1.8 is revised to clarify the
requirements to describe the facility's
drill/exercise and training programs and
to reflect that logs may be included in
the response plan or kept as an annex
to the plan. Conforming es are
made to the sample logs throughout the
appendix.

tion 1.9 is revised to add provision
L, that requires the owner or operator of
a complex to identify the interface
between portions of the facility that are
regulated by different agencies. EPA
believes that this will help reinforce

owners or operators understanding of
jurisdictional issues at certain facilities.

The re plan cover sheet is
revised to a fill-in-the-blank form. A
footnote is added to explain where to
locate Dun & Bradstreet and SIC code
information. Conforming changes are
made to Section 2.0.

The acronyms DOC, MMS, PREP,
RRC, and RSPA are added to section 3.0.

III. Regulatory Analyses
A. Executive Order 12866

Under E.O. 12866, {58 FR 51735,
October 4, 1993) the Agency must
determine whether the regulatory action
is “significant” and therefore subject to
OMB review and the requirements of
the E.O. The Order defines “significant
regulatory action” as one that is likely
to result in a rule that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,

or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in E.O. 12866.

Pursuant to the terms of E.O. 128686,
it has been determined that this rule is
a “significant regulatory action" because
it will have an annual effect on the
economy of more than $100 million. An
economic analysis performed by the
Agency, available for inspection in
Room M2615 at the U.S. Environmental
Protection Agency, 401 M Street, SW.,
Washington, DC 20460, shows that this
rule would result in estimated costs to
affected facilities of greater than $100
million in the first year. As such, this
action was submitted to OMB for review
as required by E.O. 12866. Changes
made in response to OMB suggestions or
recommendations will be documented
in the public record.

The analysis shows that the action
will result in costs to the regulated
community of approximately $107.2
million during the first year that the rule
is in effect and approximately $41.6
million in each sugsequent year. The
first-year, subsequent-year, and
annualized costs of the revisions to
affected facilities are presented in Table
s L

TABLE 1.—TOTAL COST TO AFFECTED FACILITIES OF THE FINAL RULE

Annualized
value of total
costs

Subseguent-

First-year
costs year costs

Rule Familiarization
Facility Response Plan

Total

12.2 1.7
95.0 3 48.7
107.2 . 50.4

EPA is also expected to incur costs
estimated at $1.3 million in the first
year and $1.2 million in the second year
to implement the program.

The Regulatory Impact Analysis [RIA)
prepared in support of this rule also
includes an assessment of the
environmental benefits associated with
the proposed revisions. This quantified
benefit estimate includes only the
benefits of avoided clean-up costs, value
of lost product, avoided natural resource
damages, and avoided property damages
as a result of the mitigation of the
severity of spills that occur. Other
damages caused by oil spills that are not
included in the quantitative estimate,
include lost profit by business, public
health risks, and foregone existence/
option value. Assuming that response
plans effectively reduce oil spill damage

by 30 percent, benefits that have been
quantified in the RIA are estimated to
range from $20.3 million to $40.6
million depending on assumptions
regarding the volume of discharged oil
that escapes secondary containment
systems.

B. Regulatory Flexibility Act

The Regulatory Flexibility Act of 1980
(5 U.S.C. 601-611) requires that a
Regulatory Flexibility Analysis be
preformed for all rules that are likely to
have a "'significant impact on a
substantial number of small entities.”
The results of a preliminary analysis
indicate that thigmle will not have
significant adverse impacts on small
businesses because small businesses are
unlikely to meet the criteria to prepare
and submit a response plan and are

therefore unlikely to be affected by the
facility response planning requirements,
which account for virtually all of the
total costs of the final rulemaking {see
the “‘Regulatory Impact Analysis of
Revisions to the Oil Pollution
Prevention Regilation to Implement the
Facility Response Planning
Requirements of the Oil Pollution Act of
1890,” Appendix F, March 1994,
available for inspection in Room M2615
at the U.S. Environmental Protection
Agency, 401 M Street, SW., Washington,
DC 204860). Therefore, EPA certifies that
this proposed rule is not expected to
have a significant impact on small
entities, and therefore that no
Regulatory Flexibility Analysis is
necessary.
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C. Paperwork Reduction Act

The information collection
requirements in this rule have been
approved by the Office of Management
and Budget (OMB) under the Paperwork
Reduction Act, 44 U.S.C. 3501 et seq.
and have been assigned control number
2050-0135.

preparation of a response plan has an
estimated first-year ing burden
ranging from 131.75 hours to 350 hours
per respondent, averaging 194.5 hours,
and an estimated first-year
recordkeeping burden ranging from 13.5
hours to 34 hours per respondent,
averaging 21.5 hours. These estimates
include time for reviewing instructions,
searching existing data sources,
gathering and maintaining the data
needed, and completing and reviewing
the collection of information.
Maintaining, reviewing, and updating a
response plan have an estimated annual
reporting burden in subsequent years
ranging from 52 hours to 161 hours per
respondent, averaging 83 hours, and an
estimated annual recordkeeping burden
in subsequent years ranging from two to
ten hours per respondent, averaging
4.75 hours. Facilities regulated under
the Oil Pollution Prevention rule that
are not required to prepare response
plans have an estimated reporting
burden ranging from 0.25 to 6.5 hours
per respondent, averaging less than one
hour.

Send comments regarding the burden
estimate or any otheraspect of this
collection of information, including
suggestions for reducing this burden to
Chief, Information Policy Branch; EPA;
401 M St., SW. (Mail Code 2136);
Washington, DC 2046D; and to the
Office of Information and Regulatory
Affairs, Office of Management and
Budget, Washington, DC 20503, marked
“Attention: Desk Officer for EPA."

D. Display of OMB Control Numbers

EPA is also amending the table of
currently approved information
collection request (ICR) control numbers
issued by OMB for various regulations.
This amendment updates the table to
accurately display those information
requirements contained in this final
rule. This display of the GMB control
number and its subsequent codification
in the Code of Federal Regulations
satisfies the requirements of the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.) and OMB's implementing
regulations at 5 CFR part 1320.

The ICR was previously subject to
public notice and comment prior to
OMB approval. As a result, EPA finds
that there is *'good cause™ under section
553(b)(3)(B) of the Administrative

Procedure Act (5 U.S.C. 553(b)(3)(B)) to
amend this table without prior notice
and comment. Due to the technical
nature of the table, further notice and
comment would be unnecessary.

List of Subjects
40 CFR Part 9

Environmental protection, Reporting
and recordkeeping requirements.

40 CFR Part 112

Environmental protection, Fire
prevention, Flammable materials,
Materials handling and storage, Oil
pollution, Oil spill response, Penalties,
Petroleum, Reporting and recordkeeping
requirements, Tanks, Water pollution
control, Water resources.

Dated: June 15, 1994.
Carol M. Browner,
Administrator.

For the reasons set out in the
preamble, 40 CFR Parts 9 and 112 are
amended as follows:

PART 9—OMB APPROVAL NUMBERS
UNDER THE PAPERWORK
REDUCTION ACT

1. The authority citation for part 9
continues to read as follows:

Authority: 7 US.C. 135 et seq., 136-136y;
15 U.S.C. 2001, 2003, 2005, 2006, 2601-2671;
21 U.S.C. 331j, 346a, 348; 31 U.S.C. 9701; 33
U.S.C. 1251 ef seq., 1311, 1313d, 1314, 1321,
1326, 1330, 1344, 1345 (d) and [e). 1361; E.O.
11735, 38 FR 21243, 3 CFR, 1971-1975
Comp. p. 973; 42 U.S.C. 241, 242b, 243, 2486,
300f, 300g, 300g-1, 300g-2, 300g-3, 300g-4,
300g-5, 300g-6, 300j-1, 300j-2, 300j-3, 300j~
4, 300j-9, 1857 et seq., 6901-6992k, 7401~
7671q, 7542, 9601-9657, 11023, 11048,

2. Section 9.1 is amended by adding

a centerheading and entry to the table in
numerical order to read as follows:

§9.1 OMB approvals under the Paperwork
Reduction Act.

* - - * =

30 CFR citation

‘OMB con-
trol No.

PART 112—O0iL POLLUTION
PREVENTION

3. The authority citation for part 112
is revised to read as follows:
Autherity: 33 U.S.C. 1321 and 1361; EO.

12777 {October 18, 1991), 3 CFR, 1991
Comp., p. 351.

4, Section 112.2 is amended by
removing the paragraph designations (a)
through (1), placing definitions in
alphabetical order, and adding the
following new definitions in
alphabetical order, to read as follows:

§112.2 Definitions.
* -~ * *® L

Adverse weather means the weather
conditions that make it difficult for
response equipment and personnel to
cleanup or remove spilled oil, and that
will be considered when identifying
response systems and equipment in a
response plan for the applicable
operating environment. Factors to
consider include significant wave height
as specified in Appendix E to this part,
as appropriate, ice conditions,
temperatures, weather-related visibility,
and currents within the area in which
the systems or equipment are intended
to function.

Complex means a facility possessing a
combination of transportation-related
and non-transportation-related
components that is subject to the
jurisdiction of more than one Federal
agency under section 311{j) of the Clean
Water Act.

Contract or other approved means: (1)
A written contractual agreement with an
oil spill removal organization(s) that
identifies and ensures the availability of
the necessary personnel and equipment
within appropriate response times; and/
or

(2) A written certification by the
owner or operator that the necessary
personnel and equipment resources,
owned or operated by the facility owner
oroperator, are available to respond to
a discharge within appropriate response
times; and/or

(3) Active membership in a local or
regional oil spill removal organization(s)
that has identified and ensures adeguate
access through such membership to
necessary personnel and equipment to
respond to a discharge within
appropriate response times in the
specified geographic areas; and/or

(4) Other specific arrangements
approved by the Regional Administrator
upon request of the owner or operator.

* * * - *

Fish and wildlife and sensitive
environments means areas that may be
identified by either their legal
designation or by evaluations of Area
Committees (for planning) or members
of the Federal On-Scene Coordinator’s
spill response structure (during
responses). These areas may include
wetlands, National and State parks,
critical habitats for endangered/
threatened species, wilderness and
natural resource areas, marine
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sanctuaries and estuarine reserves,
conservation areas, preserves, wildlife
areas, wildlife refuges, wild and scenic
rivers, recreational areas, national
forests, Federal and State lands that are
research national areas, heritage
program areas, land trust areas, and
historical and archeological sites and
parks. These areas may also include
unique habitats such as: aquaculture
sites and agricultural surface water
intakes, bird nesting areas, critical
biological resource areas, designated
migratory routes, and designated
seasonal habitats.

Injury means a measurable adverse
change, either long- or short-term, in the
chemical or physical quality or the
viability of a natural resource resulting
either directly or indirectly from
exposure to a discharge of oil, or
exposure to a product of reactions
resulting from a discharge of oil.

Maximum extent practicable means
the limitations used to determine oil
spill planning resources and response
* times for on-water recovery, shoreline
protection, and cleanup for worst case
discharges from onshore non-
transportation-related facilities in
adverse weather. It considers the
planned capability to respond to a worst
case discharge in adverse weather, as
contained in a response plan that meets
the requirements in §112.20 orin a
specific plan approved by the Regional
Administrator.

- * > - -

Oil Spill Removal Organization means
an entity that provides oil spill response
resources, and includes any for-profit or
not-for-profit contractor, cooperative, or
in-house response resources that have
been established in a geographic area to
provide required response resources.

* * * * -

Worst case discharge for an onshore
non-transportation-related facility
means the largest foreseeable discharge
in adverse weather conditions as
determined using the worksheets in
Appendix D to this part.

5. Sections 112.20 and 112.21 are
added to read as follows:

§112.20 Facllity response plans.

(a) The owner or operator of any non-
transportation-related onshore facility
that, because of its location, could
reasonably be expected to cause
substantial harm to the environment by
discharging oil into or on the navigable
waters or adjoining shorelines shall
prepare and submit a facility response
plan to the Regional Administrator,
according to the following provisions:

(1) For the owner or operator of a
facility in operation on or before

February 18, 1993 who is required to
prepare and submit a response plan
under 33 U.S.C. 1321(j)(5), the Oil
Pollution Act of 1990 (Pub. L. 101-380,
33 U.S.C. 2701 et seq.) requires the
submission of a response plan that
satisfies the requirements of 33 U.S.C.
1321(j)(5) no later than February 18,
1993.

(i) The owner or operator of an
existing facility that was in operation on
or before February 18, 1993 who
submitted a response plan by February
18, 1993 shall revise the response plan
to satisfy the requirements of this
section and resubmit the response plan
or updated portions of the response plan
to the Regional Administrator by
February 18, 1995.

(ii) The owner or operator of an
existing facility in operation on or
before February 18, 1993 who failed to
submit a response plan by February 18,
1993 shall prepare and submit a
response plan that satisfies the
requirements of this section to the
Regional Administrator before August
30, 1994.

(2) The owner or operator of a facility
in operation on or afiter August 30, 1994
that satisfies the criteria in paragraph
(£)(1) of this section or that is notified by
the Regional Administrator pursuant to
paragraph (b) of this section shall
prepare and submit a facility response
plan that satisfies the requirements of
this section to the Regional
Administrator.

(i) For a facility that commenced
operations after February 18, 1993 but
prior to August 30, 1994, and is required
to prepare and submit a response plan
based on the criteria in paragraph (£)(1)
of this section, the owner or operator
shall submit the response plan or
updated portions of the response plan,
along with a completed version of the
response plan cover sheet contained in
Appendix F to this part, to the Regional
Administrator prior to August 30, 1994.

(ii) For a newly constructed facility
that commences operation after August
30, 1994, and is required to prepare and
submit a response plan based on the
criteria in paragraph (f)(1) of this
section, the owner or operator shall
submit the response plan, along with a
completed version of the response plan
cover sheet contained in Appendix F to
this part, to the Regional Administrator
prior to the start of operations
(adjustments to the response plan to
reflect changes that occur at the facility
during the start-up phase of operations
must be submitted to the Regional
Administrator after an operational trial
period of 60 days).

(iii) For a facility required to prepare
and submit a response plan after August

30, 1994, as a result of a planned change
in design, construction, operation, or
maintenance that renders the facility
subject to the criteria in paragraph (f)(1)
of this section, the owner or operator
shall submit the response plan, along
with a completed version of the
response plan cover sheet contained ip
Appendix F to this part, to the Regional
Administrator before the portion of the
facility undergoing change commences
operations (adjnstments to the response
plan to reflect changes that occur at the
facility during the start-up phase of
operations must be submitted to the
Regional Administrator after an
operational trial period of 60 days).

(iv) For a facility required to prepare
and submit a response plan after August
30, 1994, as a resuit of an unplanned
event or change in facility
characteristics that renders the facility
subject to the criteria in paragraph (f)(1)
of this section, the owner or aperator
shall submit the response plan, along
with a completed version of the
response plan cover sheet contained in
Appendix F to this part, to the Regional
Administrator within six months of the
unplanned event or change.

(g) In the event the owner or operator
of a facility that is required to prepare
and submit a response plan uses an
alternative formula that is comparable 1o
one contained in Appendix C to this
part to evaluate the criterion in
paragraph ($)(1)(ii)(B) or (H(2)(ii)(C) of
this section, the owner or operator shall
attach documentation to the response
plan cover sheet contained in Appendix
F to this part that demonstrates the
reliability and analytical soundness of
the alternative formula.

(b)(1) The Regional Administrator
may at any time require the owner or
operator of any non-transportation-
related onshore facility to prepare and
submit a facility response plan under
this section after considering the factors
in paragraph (f)(2) of this section. If
such a determination is made, the
Regional Administrator shall notify the
facility owner or operator in writing and
shall provide a basis for the
determination. If the Regional
Administrator notifies the owner or
operator in writing of the requirement to
prepare and submit a response plan
under this section, the owner or
operator of the facility shall submit the
response plan to the Regional
Administrator within six months of
receipt of such written notification.

(2) The Regional Administrator shall
review plans submitted by such
facilities to determine whether the
facility could, because of its location,
reasonably be expected to cause
significant and substantial harm to the
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environment by discharging oil into or
on the navigable waters or adjoining
shorelines.

(c) The Regional Administrater shall
determine whether a facility could,
because of its location, reasonably be
expected to cause signi and
substantial harm to the environment by
discharging oil into or on the navigable
waters or adjoining shorelines, based on
the factors in ph (£)(3) of this
section. If such a determination is made,
the Regional Administrator shail notify
the owner or operator of the facility in
writing and: z

(1) Promptly review the facility
response plan;

(2) Require amendments to any
response plan that does not meet the
requiremnents of this section;

(3) Approve any response plan that
meets the requirements of this section:
and

(4) Review each response plan
periodically thereafter on a schedule
established by the Regional
Administrator provided that the period
between plan reviews does not exceed
five years.

(d)(1) The owner or operator of a
facility for which a response plan is
required under this part shall revise and
resubmit revised portions of the
response plan within 60 days-of each
facility change that materially may
affect the response to a worst case
discharge, including:

(i) A change in the facility’s
configuration that materially alters the
information included in the response
plan;

: (ii) A change in the type of vil
handled, stored, or transferred that
materially alters the required response
resources;

(iii) A material change in capabilities
of the oil spill removal organization(s)
that provide equipment and personmel
to respond to discharges of oil described
in paragraph (h)(5) of this section;

(iv) A material change in the facility’s
spill prevention and response
equipment or emergency response
procedures; and

(v) Any other changes that materially
affect the implementation of the
response plan.

(2) Except as provided in paragraph
(d)(1) of this section, amendments to
personnel and tele; number lists
included in the response plan and a
change in the oil spill removal
organization(s) that does not result in a
material change in support capabilities
do not require approval by the Regional
Administrator. Facility owners or
operators shall provide a copy of such
changes to the Regional Administrator

as the revisions occur.

(3) The owner or operator of a facility
that submits changes to a response plan
as provided in paragraph (d}{1) or {d}(2)
of this section shall provide the EPA-
issued facility identification number
(where one has been assigned) with the
changes.

(4) The Regional Administrator shall
review for approval changes to a
response i pursuant to
paragraph (d){1) of this section for a
facility determined pursuant to
paragraph (f)(3) of this section to have
the potential to cause significant and
substantial harm to the environment.

(e) If the owner or operator of a
facility determines pursuant to
paragraph (a)(2) of this section that the
facility could not, because of its
location, reasonably be expected to
cause substantial harm to the
environment by discharging oil into or
on the navigable waters or adjoining
shorelines, the owner or operator shall
complete and maintain at the facility the
certification form contained in
Appendix C to this part and, in the
event an alternative formula that is
camparable to one contained in
Appendix C to this part is used to
evaluate the criterion in paragraph
(H(1)EDB) or (D(1)(i1)(C) of this section,
the owner or operator shall attach
documentation to the certification form
that demonstrates the reliability and
analytical soundness of the comparable
formula and shall notify the Regional
Administrator in writing that an
alternative formula was used.

(H(1) A facility could, because of its
location, reasonably be expected to
cause substantial harm to the
environment by discharging oil inte or
on the navigable waters or adjoining
shorelines pursuant to paragraph (a}{2)
of this section, if it meets any of the
following criteria applied in accordance
with the flowchart contained in
Attachment C-1to Appendix C to this

art:
i (i) The facility transfers oil over water
to or from vessels and has a total oil
storage capacity greater than or equal to
42,000 gallons; or

(ii) The facility's total oil storage
capacity is greater than or equal to 1
million gallons, and one of the
following is true:

(A) The facility does not have
secondary containment for each
aboveground storage area sufficiently
large to contain the capacity of the
largest aboveground oil storage tank
within each storage area plus sufficient
freeboard to allow for precipitation;

(B) The facility is located at a distance
(as calculated using the appropriate
formula in Appendix C to this part ora
comparable formula) such thata

discharge from the facility could cause
injury to fish and wildlife and sensitive
environments. For further description of
fish and wildlife and sensitive
environments, see Appendices I, 11, and
111 of the “Guidance for Facility and
Vessel Response Plans: Fish and
Wildlife and Sensitive Environments™
(see Appendix E to this part, section 10,
for availability) and the applicable Area
Contingency Plan prepared pursuant to
section 311(j)(2) of the Clean Water Act;

(C) The facility is located at a distance
(as calculated using the appropriate
formula in Appendix C to this part ora
comparable formula) such that a
discharge from the facility would shut
down a public drinking water intake; or

(D) The facility has had a reportable
oil spill in an amount greater than or
equal to 10,000 gallons within the last
5 years. y

(2)(i) To determine whether a f: cility
could, because of its location,
reasonably be expected to cause
substantial harm to the environment by
discharging oil into or on the navigable
waters or adjoining shorelines pursuant
to paragraph {b) of this section, the
Regional Administrator shall consider
the following:

(A) Type of transfer operation;

(B) Oil storage capacity;

(C) Lack of secongary containment;

(D) Proximity to fish and wildlife and
sensitive environments and other areas
determined by the Regional
Administrator to possess ecological
value;

(E) Proximity to drinking water
intakes;

(F) Spill history; and

(G) Other site-specific characteristics
and environmental factors that the
Regional Administrator determines to be
relevant to protecting the environment
from harm by discharges of oil into or
on navigable waters or adjoining
shorelines.

(ii) Any person, including a member
of the public or any representative from
a Federal, State, or local agency who
believes that a facility subject to this
section could, because of its location,
reasonably be expected to cause
substantial harm to the environment by
discharging oil into or on the navigable
waters or adjoining shorelines may
petition the Regional Administrator to
determine whether the facility meets the
criteria in paragraph (f}(2)(i) of this
section. Such petition shall include a
discussion of how the factors in
paragraph (£)(2)(i) of this section apply
to the facility in question. The RA shall
consider such petitions and respond in
an appropriate amount of time.

(3?‘!‘0 etermine whether a facility
could, because of its location,
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reasonably be expected to cause
significant and substantial harm to the
environment by discharging oil into or
on the navigab{e waters or adjoining
shorelines, the Regional Administrator
may consider thee?ctors in paragraph
(f)(2) of this section as well as the
fol(l())wing: : 7

i uency of past spills;

(ii)Fl\;?gxinut{' to gaviggble waters;

(iii) Age of oil storage tanks; and

(iv) Other facility-specific and Region-
specific information, including loca
impacts on public health.

g)(1) All facility response plans shall
be consistent with the requirements of
the National Oil and Hazardous
Substance Pollution Contingency Plan
(40 CFR part 300) and applicable Area
Contingency Plans prepared pursuant to
section 311(j)(4) of the Clean Water Act.
The facility response plan should be
coordinated with the local emergency
response plan developed by the local
emergency planning committee under
section 303 of Title III of the Superfund
Amendments and Reauthorization Act
0f 1986 (42 U.S.C. 11001 et seq.). Upon
request, the owner or operator should
provide a copy of the facility response
plan to the local emergency planning
committee or State emergency response
commission.

(2) The owner or operator shall review
relevant portions of the National Oil and
Hazardous Substances Pollution
Contingency Plan and applicable Area
Contingency Plan annually and, if
necessary, revise the facility response
plan to ensure consistency with these
plans.

(3) The owner or operator shall review
and update the facility response plan
periodically to reflect changes at the
facility,

(h) A response plan shall follow the
format of the model facility-specific
response plan included in' Appendix F
to this part, unless an equivalent
response plan has been prepared to
meet State or other Federal
requirements. A response plan that does
not follow the specified format in
Appendix F to this part shall have an
emergency response action plan as
specified in paragraphs (h)(1) of this
section and be supplemented with a
cross-reference section to identify the
location of the elements listed in
paragraphs (h)(2) through (h)(10) of this
section. To meet the requirements of
this part, a response plan shall address
the following elements, as further
described in Appendix F to this part:

(1) Emergency response action plan.
The response plan shall include an
emergency response action plan in the
format specified in paragraphs (h)(1)(i)
through (viii) of this section that is

maintained in the front of the response
plan, or as a separate document
accompanying the response plan, and
that includes the following information:

(i) The identity and telephone number
of a qualified individual having full
authority, including contracting
authority, to implement removal
actions;

(ii) The identity of individuals or
organizations to be contacted in the
event of a discharge so that immediate
communications between the qualified
individual identified in paragraph (h)(1)
of this section and the appropriate
Federal officials and the persons
providing response personnel and
equipment can be ensured;

(iii) A description of information to
pass to response personnel in the event
of a reportable spill;

{iv) A description of the facility's
response equipment and its location;

(v) A description of response
personnel capabilities, including the
duties of persons at the facility during
a response action and their response
times and qualifications;

(vi) Plans for evacuation of the facility
and a reference to community
evacuation plans, as appropriate;

(vii) A description of immediate
measures to secure the source of the
discharge, and to provide adequate
containment and drainage of spilled oil;
and

(viii) A diagram of the facility.

(2) Facility information. The response
plan shall identify and discuss the
location and type of the facility, the
identity and tenure of the present owner
and operator, and the identity of the
qualified individual identified in
paragraph (h)(1) of this section.

(3) Information about emergency
response. The response plan shall
include:

(i) The identity of private personnel
and equipment necessary to remove to
the maximum extent practicable a worst
case discharge and other discharges of
oil described in paragraph (h)(5) of this
section, and to mitigate or prevent a
substantial threat of a worst case
discharge (To identify response
resources to meet the facility response
plan requirements of this section,
owners or operators shall follow
Appendix E to this part or, where not
appropriate, shall clearly demonstrate in
the response plan why use of Appendix
E of this part is not appropriate at the
facility and make comparable
arrangements for response resources);

(ii) Evidence of contracts or other
approved means for ensuring the
availability of such personnel and
equipment;

(iii) The identity and the telephone
number of individuals or organizations
to be contacted in the event of a
discharge so that immediate
communications between the qualified
individual identified in paragraph (h)(1)
of this section and the appropriate
Federal official and the persons
providing response personnel and
equipment can be ensured;

(iv) A description of information to
pass to response personnel in the event
of a reportable spill;

(v) A description of response
personnel capabilities, including the
duties of persons at the facility during
a response action and their response
times and qualifications;

(vi) A description of the facility's
response equipment, the location of the
equipment, and equipment testing;

(vii) Plans for evacuation of the
facility and a reference to community
evacuation plans, as appropriate;

(viii) A diagram of evacuation routes;
and

(ix) A description of the duties of the
qualified individual identified in
paragraph (h)(1) of this section, that
include:

(A) Activate internal alarms and
hazard communication systems to notify
all facility personnel;

(B) Notify all response personnel, as
needed;

(C) Identify the character, exact
source, amount, and extent of the
release, as well as the other items
needed for notification;

(D) Notify and provide necessary
information to the appropriate Federal,
State, and local authorities with
designated response roles, including the
National Response Center, State
Emergency Response Commission, and
Local Emergency Planning Committee;

(E) Assess the interaction of the
spilled substance with water and/or
other substances stored at the facility
and notify response personnel at the
scene of that assessment;

(F) Assess the possible hazards to
human health and the environment due
to the release. This assessment must
consider both the direct and indirect
effects of the release (i.e., the effects of
any toxic, irritating, or asphyxiating
gases that may be generated, or the
effects of any hazardous surface water
runoffs from water or chemical agents
used to control fire and heat-induced
explosion);

(G) Assess and implement prompt
removal actions to contain and remove
the substance released;

(H) Coordinate rescue and response
actions as previously arranged with all
response personnel;
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(1) Use authority to immediately
access company funding to initiate
cleanup activities; and

(/) Direct cleanup activities until
properly relieved of this responsibility.

(2) Hazard evaluation. The response
plan shall discuss the facility’s known
or reasonably identifiable history of
discharges reportable under 40 CFR part
110 for the entire life of the facility and
shall identify areas within the facility
where discharges could occur and what
the potential effects of the discharges
would be on the affected environment.
To assess the range of areas potentially
affected, owners or operators shall,
where appropriate, consider the
distance calculated in paragraph
(0{1)(ii) of this section to determine
whether a facility ceuld, because of its
location, reasonably be expected to
cause substantial harm to the
environment by discharging oil into or
on the navigable waters or adjoining
shorelines.

(5) Response planning levels. The
response plan shall include discussion
of specific planning scenarios for:

(i) A worst case discharge, as
calculated using the appropriate
worksheet in Appendix D to this part.
In cases where the Regional
Administrator determines that the worst
case discharge volume calculated by the

cility is not appropriate, the Regional
Administrator may specify the worst
case discharge amount to be used for
response planning at the facility. For
complexes, the worst case planning
quantity shall be the larger of the
amounts calculated for each component
of the facility;

(ii) A discgarge of 2,100 gallons or
less, provided that this amount is less
than the worst case discharge amount.
For complexes, this planning quantity
shall be the larger of the amounts
calculated for each component of the
facility; and

(iii) A discharge greater than 2,100
gallons and less than or equal to 36,000
gallons or 10 percent of the capacity of
the largest tank at the facility,
whichever is less, provided that this
amount is less than the worst case
discharge amount. For complexes, this
planning quantity shall be the larger of
the amounts calculated for each
component of the facility.

(6) Discharge detection systems. The
response plan shall describe the
procedures and equipment used to
detect discharges.

(7) Plan implementation. The
response plan shall describe: ;

(1) Response actions to be carried out
by facility personne) or contracted
personnel under the response plan to
ensure the safety of the facility and to

mitigate or prevent discharges described
in paragraph (h)(5) of this section or the
substantial threat of such discharges;

(ii) A description of the equipment to
be used for each scenario;

(iii) Plans to dispose of contaminated
cleanup materials; and

(iv) Measures to pravide adequate
containment and drainage of spilled oil.

(8) Self-inspection, drills/exercises,
and response training. The response
plan shall include:

(i) A checklist and record of
inspections for tanks, secondary
containment, and response equipment;

(ii) A description o?the drill/exercise
program to be carried out under the
response plan as described in §112.21;

(iii) A description of the training
program to be carried out under the
response plan as described in §112.21;

(iv) Logs of discharge prevention
meetings, training sessions, and drills/
exercises. These logs may be maintained
as an annex to the response plan.

(9) Diagrams. The response plan shall
include site plan and drainage plan
diagrams.

(10) Security systems. The response
plan shall include a description of
facility security systems.

(11) Response plan cover sheet. The
response plan shall include a completed
response plan cover sheet provided in
Section 2.0 of Appendix F to this part.

(i)(1) In the event the owner or
operator of a facility does not agree with
the Regional Administrator’s
determination that the facility could,
because of its location, reasonably be
expected to cause substantial harm or
significant and substantial harm to the
environment by discharging oil into or
on the navigable waters or adjoining
shorelines, or that amendments to the
facility response plan are necessary
prior to approval, such as changes to the
worst case discharge planning volume,
the owner or operator may submit a
request for reconsideration to the
Regional Administrator and provide
additional information and data in
writing to support the request. The
request and accompanying information
must be submitted to the Regional
Administrator within 60 days of receipt
of notice of the Regional Administrator’s
original decision. The Regional
Administrator shall consider the request
and render a decision as rapidly as
practicable.

(2) In the event the owner or operatoer
of a facility believes a change in the
facility’s classification status is
warranted because of an unplanned
event or change in the facility's
characteristics (i.e., substantial harm or
significant and substantial harm), the

owner or operator may submit a request
for reconsideration to the Regional
Administrator and provide additional
information and data in writing to
support the request. The Regional
Administrator shall consider the request
and render a decision as rapidly as
practicable.

(3) After a request for reconsideration
under paragraph (i)(1) or (i)(2) of this
section has been denied by the Regional
Administrator, an owner or operator
may appeal a determination made by
the Regional Administrator. The appeal
shall be made to the EPA Administrator
and shall be made in writing within 60
days of receipt of the decision from the
Regional Administrator that the request
for reconsideration was denied. A
complete copy of the appeal must be
sent to the Regional Administrator at the
time the appeal is made. The appeal
shall contain a clear and concise
statement of the issues and points of fact
in the case. It also may contain
additional information from the owner
or operator, or from any other person.
The EPA Administrator may request
additional information from the owner
or operator, or from any other person.
The EPA Administrator shall rendera
decision as rapidly as practicable and
shall notify the owner or operator of the
decision.

§112.21 Facility response training and
drilis/exercises.

(a) The owner or operator of any
facility required to prepare a facility
response plan under § 112.20 shall
develop and implement a facility
response training program and a drill/
exercise program that satisfy the
requirements of this section. The owner
or operator shall describe the programs
in the response plan as provided in
§112.20(h)(8).

(b) The facility owner or operator
shall develop a facility response training
prograin to train those personrel
involved in oil spill response activities.
It is recommended that the training
program be based on the USCG's
Training Elements for Oil Spill
Response, as applicable to facility
operations. An alternative program can
also be acceptable subject to approval by
the Regional Administrator.

(1) The owner or operator shall be
responsible for the proper instruction of
facility personnel in the procedures to
respond to discharges of oil and in
applicable oil spill response laws, rules,
and regulations.

(2) Training shall be functional in
nature according to job tasks for both
supervisory and non-supervisory
operational personnel.
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(3) Trainers shall develop specific
lesson plans on subject areas relevant to
facility personnel involved in oil spill
response and cleanup.

(c) The facility owner or operator
shall develop a program of facility
response drills/exercises, including
evaluation procedures. A program that
follows the National Preparedness for
Response Exercise Program (PREP) (see
Appendix E to this part, section 10, for
availability) will be deemed satisfactory
for purposes of this section. An
alternative program can also be
acceptable subject to approval by the
Regional Administrator.

6. Part 112 is amended by
redesignating the appendix to Part 112
titled “Memorandum of Understanding
Between the Secretary of Transportation
and the Administrator of the
Environmental Protection Agericy”' as
Appendix A to Part 112.

Appendices B Through F Part 112 [Added]

7. Part 112 is amended by adding
Appendices B through F to read as
follows:

Appendix B to Part 112—Memorandum of
Understanding Among the Secretary of the
Interior, Secretary of Transportation, and
Administrator of the Environmental
Protection Agency

Purpose

This Memorandum of Understanding
(MOU) establishes the jurisdictional
responsibilities for offshore facilities,
including pipelines, pursuant to section 311
(j{1)(c). ()(5), and (j}(6)(A) of the Clean Water
Act (CWA), as amended by the Oil Pollution
Act of 1990 (Public Law- 101-380). The
Secretary of the Department of the Interior
(DOI), Secretary of the Department of
Transportation (DOT), and Administrator of
the Environmental Protection Agency (EPA)
agree to the division of responsibilities set
forth below for spill prevention and control,
response planning, and equipment

“inspection activities pursuant to those

provisions.

Background

Executive Order (E.0.) 12777 (56 FR
54757) delegates to DOI, DOT, and EPA
various responsibilities identified in section
311(j) of the CWA. Sections 2(b)(3), 2(d)(3),
and 2(e)(3) of E.O. 12777 assigned to DOI
spill prevention and control, contingency
planning, and equipment inspection
activities associated with offshore facilities.
Section 311(a)(11) defines the term “‘offshore
facility” to include facilities of any kind
located in, on, or under navigable waters of
the United States. By using this definition,
the traditional DOI role of regulating facilities
on the Outer Continental Shelf is expanded
by E.O. 12777 to include inland lakes, rivers,
streams, and any other inland waters.

Responsibilities
Pursuant to section 2(i) of E.O. 12777, DOI
redelegates. and EPA and DOT agree to

assume, the functions vested in DOI by
sections 2(b)(3), 2(d)(3), and 2(e)(3) of E.O.
12777 as set forth below. For purposes of this
MOU, the term “'coast line" shall be defined
as in the Submerged Lands Act (43 U.S.C.
1301(c)) to mean “the line of ordinary low
water along that portion of the coast which

is in direct contact with the open sea and the
line marking the seaward limit of inland
waters."”

1. To EPA, DOI redelegates responsibility
for non-transportation-related offshore
facilities located landward of the coast line.

2. To DOT, DOI redelegates responsibility
for transportation-related facilities, including
pipelines, located landward of the coast line.
The DOT retains jurisdiction for deepwater
ports and their associated seaward pipelines,
as delegated by E.O, 12777,

3. The DOI retains jurisdiction over
facilities, including pipelines, located
seaward of the coast line, except for
deepwater ports and associated seaward
pipelines delegated by E.O. 12777 to DOT.

Effective Date

This MOU is effective on the date of the
final execution by the indicated signatories.
Limitations

1. The DOI, DOT, and EPA may agree in
writing to exceptions to this MOU on a
facility-specific basis. Affected parties will
receive notification of the exceptions.

2. Nothing in this MOU is intended to
replace, supersede, or modify any existing
agreements between or among DOI, DOT, or
EPA.

Modification and Termination

Any party to this agreement may propose
modifications by submitting them in writing
to the heads of the other agency/department.
No modification may be adopted except with
the consent of all parties. All parties shall
indicate their consent to or disagreement
with any proposed modification within 60
days of receipt. Upon the request of any
party, representatives of all parties shall meet
for the purpose of considering exceptions or
modifications to this agreement. This MOU
may be terminated only with the mutual
consent of all parties.

Dated: November 8, 1993,

Bruce Babbitt,
Secretary of the Interior.

Dated: December 14, 1993.
Federico Pena,

Secretary of Transportation.

Dated: February 3, 1994.
Carol M. Browner,

Administrator, Environmental Protection
Agency.

Appendix C to Part 112—Substantial Harm
Criteria
1.0 Introduction

The flowchart provided in Attachment C—
I to this appendix shows the decision tree
with the criteria to identify whether a facility
“‘could reasonably be expected to cause
substantial harm to the environment by
discharging into or on the navigable waters
or adjoining shorelines.” In addition, the

Regional Administrator has the discretion 1o
identify facilities that must prepare and
submit facility-specific response plans to
EPA.

1.1 Definitions

1.1.1 Great Lakes means Lakes Superior
Michigan, Huron, Erie, and Ontario, their
connecting and tributary waters, the Saint
Lawrence River as far as Saint Regis, and
adjacent port areas.

1.1.2 Higher Volume Port Areas include

(1) Boston, MA;

(2) New York, NY;

(3) Delaware Bay and River to
Philadelphia, PA;

(4) St. Croix, VI;

{5) Pascagoula, MS;

(6) Mississippi River from Southwest Pass
LA to Baton Rouge, LA;

(7) Louisiana Offshore Oil Port (LOOP),
LA;

(8) Lake Charles, LA;

(9) Sabine-Neches River, TX;

(10) Galveston Bay and Houston Ship
Channel, TX;

(11) Corpus Christi, TX;

(12) Los Angeles/Long Beach Harbor, CA;
(13) San Francisco Bay, San Pablo Bay,
Carquinez Strait, and Suisun Bay to Antioch

CA;

(14) Straits of Juan de Fuca from Port
Angeles, WA to and including Puget Sound
WA;

(15) Prince William Sound, AK; and

(16) Others as specified by the Regional
Administrator for any EPA Region.

1.1.3 Inland Area means the area
shoreward of the boundary lines defined in
46 CFR part 7, except in the Gulf of Mexico
In the Gulf of Mexico, it means the area
shoreward of the lines of demarcation
(COLREG lines as defined in 33 CFR
80.740—80.850). The inland area does not
include the Great Lakes.

1.1.4 Rivers and Canals means a body of
water confined within the inland area,
including the Intracoastal Waterways and
other waterways artificially created for
navigating that have project depths of 12 feet
or less.

2.0 Description of Screening Criteria for the
Substantial Harm Flowchart

A facility that has the potential to cause
substantial harm to the environment in the
event of a discharge must prepare and submit
a facility-specific response plan to EPA in
accordance with Appendix F to this part. A
description of the screening criteria for the
substantial harm flowchart is provided
below:

2.1 Non-Transportation-Related Facilities
With a Total Oil Storage Capacity Greater
Than or Equal to 42,000 Gallons Where
Operations Include Over-Water Transfers of
Oil. A non-transportation-related facility with
a total oil storage capacity greater than 42,000
gallons that transfers oil over water to or from
vessels must submit a response plan to EPA.
Daily oil transfer operations at these types of
facilities occur between barges and vessels
and onshore bulk storage tanks over open
water. These facilities are located adjacent to
navigable water.
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2.2 Lack of Adegquate Secondary
Containment at Facilities With a Total Oil
storage Capacity Greater Than or Equal to 1
willion Gallons. Any facility with a total oil

1orage capacity greater than or equal to 1

ion gallons without secondary
containment sufficiently large to contain the
capacity of the largest aboveground oil
storage tank within each area plus sufficient

board to allow for precipitation must
submit a response plan to EPA. Secondary
containment structures that meet the
standard of good engineering practice for the
purposes of this part include berms, dikes,
retaining walls, curbing, culverts, gutters, or
other drainage systems.

2.3 Proximity to Fish and Wildlife and
Sensitive Environments at Facilities With a
Total Oil Storage Capacity Greater Than or
Equal to 1 Million Gallons. A facility with a
1ota! oil storage capacity greater than or equal
to 1 million gallons must submit its response
plan if It is located at a distance such that
1 discharge from the facility could cause

iy (as defined at 40 CFR 112.2) to fish
rildlife and sensitive environments. For
further description of fish and wildlife and
sensitive environments, see Appendices I, 11,

d 111 to DOC/NOAA's *‘Guidance for
Facility and Vessel Response Plans: Fish and
wildlife and Sensitive Environments” (see
Appendix E to this part, section 10, for

hility) and the applicable Area

Contingency Plan. Facility owners or
operators must determine the distance at
which an oil spill could cause injury to fish
and wildlife and sensitive environments
using the appropriate formula presented in
Attachment C-1II to this appendix or a
comparable formula.

2.4 Proximity to Public Drinking Water

" Intakes at Facilities with a Total Storage Oil

Capacity Greater Than or Equal to 1 Million
Gallons. A facility with a total storage
capacity greater than or equal to 1 million
gallons must submit its response plan if it is
located at a distance such that a discharge
from the facility would shut down a public
drinking water intake, which is analogous to
a public water system as described at 40 CFR
143.2(c). The distance at which an oil spill
from an SPCC-regulated facility would shut
down a public drinking water intake shall be
calculated using the appropriate formula
presented in Attachment C-11I to this
appendix or a comparable formula.

2.5 Facilities That Have Experienced
Reportable Oil Spills in an Amount Greater
Than or Equal to 10,000 Gallons Within the
Past 5 Years and That Have a Total Oil
Storage Capacity Greater Than or Equal to 1
Million Gallons, A facility’s oil spill history
within the past 5 years shall be considered
in the evaluation for substantial harm. Any
facility with a total oil storage capacity
greater than or equal to-1 million gallons that

has experienced a reportable oil spill in an
amount greater than or equal to 10,000
gallons within the past 5 years must submit
a response plan to EPA.

3.0 Certification for Facilities That Do Not
Pose Substantial Harm

If the facility does not meet the substantial
harm criteria listed in Attachment G-I to this
appendix, the owner or operator shall
complete and maintain at the facility the
certification form contained in Attachment
C-I1 to this appendix. In the event an
alternative formula that is comparable to the
one in this appendix is used to evaluate the
substantial harm criteria, the owner or
operator shall attach documentation to the
certification form that demonstrates the
reliability and analytical soundness of the
comparable formula and shall notify the
Regional Administrator in writing that an
alternative formula was used.

4.0 References

Chow, V.T. 1959. Open Channel
Hydraulics: McGraw Hill.

USCG IFR (58 FR 7353, February 5, 1993)
This document is available through EPA’s
rulemaking docket as noted in Appendix E to
this part, section 10.

Attachments to Appendix C
8580-50-P
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Attachment C - |

Flowchart of Criteria for Substantial Harm

Does the facility cransfer o1l over
| water to or from vessels and does
the facility have a total oil storage | .
capacity greater than or equal to Smelt Response Plan
42,000 gallons?

Within “any aboveground storage tank

arca, does the facility lack secondary
containment that is sufficiendy large to
contain the capacity of the largest
aboveground oil storage tank plus sufficient
freeboard to allow for precipitation?

Does the facility have a total oil
storage capacity greater than or
equal to 1 miliion gallons?

No
L]

|
Is the facility located ar a distance ! l
such that a discharge from the facility
could cause injury to fish and wildlife
and sensitive environments ° ?

Is the facility located at a distance '

such that a discharge from the facility
would shut down a public drinking
water intake 3 ?

Has the facility expericnced a reporuble
oil spill in an amount greater than or equal
to 10,000 gallons within the last 5 years?

1 Calculated using the appropriate
formula in Attachment C-III to this
appendix or a comparable formula. -

No Submittal of Response Plan

Except at RA Discretion wildlife and seasitive cavironment,
see Appendices I, I, and III two
DOO{])CC)AA's "Guidance for Facility
and Vessel Response Plans: Fish and
Wildlife and Sensitive Environments”®

(59 FR 14713, March 29, 1994) and
the applicable Area Coatingency Plan.

For further description of fish and

Public drinking water intakes arc
analogous to public water systems
BILLING CODE 8560-50-C a3 described at 40 CFR 143.2(c).
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Attachment C-TI—Certification of the
Applicability of the Substantial Harm
Criteria
Fecility Name:
Facility Addr $

1. Does the facility transfer oil over water
to or from vessels and does the facility have
a total oil storage capacity greater than or
eq ual to 42,000 gallons?

Yes No______

2. Does the facility have a ave a total oil storage
ca r acity greater than or equal to 1 million
qallons and does the facility lack secondary
containment that is sufficiently large to
contain the capacity of the largest
aboveground oil storage tank plus sufficient
freeboard to allow for precipitation within
any aboveground oil storage tank area?

Yes No

3. Does the facility have a total oil storage

apacity greater than or equal to 1 million
gallons and is the facility located at a
distance (as calculated using the appropriate

ormula in Attachment C-III to this appendix
r a comparable formula *} such that a
discharge from the facility could cause injury
to fish and wildlife and sensitive
environments? For further description of fish
and wildlife and sensitive environments, see
Appendices I, II, and Il to DOC/NOAA’s
“Guidance for Facility end Vessel Response
Plans: Fish and Wildlife and Sensitive
X .onmeuts" (see Appendix E to this part,
on 10, for availability) and the
applicable Area Contingency Plan.

"( S Ny o=

1. Does the facility have a-total oil storage

acity greater than or equal to 1 million
;;ai.nns and is the facility located ata
distance (as calculated using the appropriate
formula in Attachment C-11I to this appendix
or @ comparable formula?) such that a
discharge from the facility would shut down
a public drinking water intake2?

\ es NO» 5 -

5. Does the facility have a ave a total ol storage
capacity greater than or equal to 1 million
;;.s!!uns and has the facility experienced a
reportable oil spill in an amount greater than
or equal to 10,000 galions within the last 5
vears?

Yes

No

Certification

[ certify under penalty of law that I have
»r-'\onally examined end am familiar with

he information submitted in this document,
.;mli that based on my inquiry of those
individuals responsible for obtaining this
information, I believe that the submitted
information is true, accurate, and complete.

Date

Attachment €-ITl—Calculation of the
Planning Distance

1.0 Introduction

1.1 The facility owner or operator must
evaluate whether the facility is located at a
distance such that a discharge from the
facility could cause injury to fish and
wildlife and sensitive environments or
disrupt operations at a public drinking water
intake. To quantify that distance, EPA
considered oil transport mechanisms over
land and on still, tidal influence, and moving
navigable waters. EPA has determined that
the primary concern for calculation of a
planning distance is the transport of oil in
navigable waters during adverse weather
conditions. Therefore, two formulas have
been developed to determine distances for
planning purposes from the point of
discharge at the facility to the potential site
of impact on moving and still waters,
respectively. The formula for oil transport on
moving navigable water is based on the
velocity of the water body and the time
interval for arrival of response resources. The
still water formula accounts for the spread of
discharged oil over the surface of the water.
The method to determine oil transpert on
tidal influence areas is based on the type of
oil spilled and the distance down current
during ebb tide and up current during flood
tide to the point of maximum tidal influence.

1.2 EPA's formulas were designed to be
simple to use. However, facility owners or
operators may calculate planning distances
using more sophisticated formules, which
take into account broader scientific or
engineering principles, or local conditions.
Such comparable formulas may result in
different planning distances than EPA’s
formulas. In the event that an alternative
formula that is comparable to one contained
in this appendix is used to evaluate the
criterion in 40 CFR 112.20(f)(1)(ii){B) or
((2)(i1)(C), the owner or operator shall attach
documentation to the response plan cover
sheet contained in Appendix F to this part
that demonstrates the reliability and
analytical soundness of the alternative
formula and shall notify the Regional
Administrator in writing that an alternative
formula was used.? -

1.3 A regulated facility may meet the
criteria for the potential to cause substantial
harm to the environment without having to
perform a planning distance calculation. For
facilities that meet the substantial harm
criteria because of inadequate secondary
containment or oil spill history, as listed in

vignature

1e (please type or print)

'1fa comparable formula is used documentation
of the reliability and analytical soundness of the
comparable formula must be attached to this form.

_“For the purposes of 40 CFR part 112, public
drinking water intekes are analogous to public
er systems as described at 40 CFR 143.2(c).

*For persistent oils or non-pessistent oils, a worst
case trajectory model (i.e., an alternative formula)
may be substituted for the distance formulas
described in still, moving, and tidal waters, subject
to Regional Administrator’s review of the model.
An example of an alternative formula that is
comparabls to the one conlained in this appendix
would be a worst case trajectory calculation based
on credible adverse winds, currents, and/or river
stages, over a range of seasons, weather conditions,
and river stages. Based on historical information or
a spill trajectory model, the Agency may require
that additional fish and wildlife and sensitive
environments or public drinking water intakes also
be protected.

the flowchart in Attachment C-I to this
appendix, calculation of the planning
distance is unnecessary. For facilities that do
not meet the substantial harm criteria for
secondary containment or oil spill history as
listed in the flowchart, calculation of a
planning distance for proximity to fish and
wildlife and sensitive environments and
public drinking water intakes is required,
unless it is clear without performing the
calculation (e.g., the facility is located in a
wetland) that these areas would be impacted.

1.4 A facility owner or operator who must
perform a planning distance calculation on
navigable water is only required to do so for
the type of navigable water conditions (i.e.,
moving water, still water, or tidal- influenced
water) applicable to the facility. If a facility
owner or operator determines that more than
one type of navigable water condition
applies, then the facility owner or operator is
required to perform a planning distance
calculation for each navigable water type to
determine the greatest single distance that oil
may be transported. As a result, the final
planning distance for oil transport on water
shall be the greatest individual distance
rather than & summation of each calculated
planning distance.

1.5 The planning distance formula for
transport on moving waterways contains
three variables: the velocity of the navigable
water (v), the response time interval (t), and
a conversion factor (c). The velocity, v, is
determined by using the Chezy-Manning
equation, which, in this case, models the
flood flow rate of water in open channels.
The Chezy-Manning equation contains three
variables which must be determined by
facility owners or operators. Manning's
Roughness Coefficient (for flood flow rates),
n, can be determined from Table 1 of this
attachment. The hydraulic radius, r, can be
estimated using the average mid-channel
depth from charts provided by the sources
listed in Table 2 of this attachment. The
average slope of the river, s, can be
determined using topographic maps that can
be ordered from the U.S. Geological Survey,
as listed in Table 2 of this attachment,

1.6 Table 3 of this attachment contains
specified time intervals for estimating the
arrival of response resources at the scene of
a discharge. Assuming no prior planning,
response resources should be able to arrive
at the discharge site within 12 hours of the
discovery of any oil discharge in Higher
Volume Port Areas and within 24 hours in
Great Lakes and all other river, canal, inland,
and nearshore areas. The specified time
intervals in Table 3 of Appendix C are to be
used only to aid in the identification of
whether a facility could cause substantial
harm to the environment. Once it is
determined that a plan must be developed for
the facility, the owner or operator shall
reference Appendix E to this part to
determine appropriate resource levels and
response times. The specified time intervals
of this appendix include a 3-hour time period
for deployment of boom and other response
equipment. The Regional Administrator may
identify additional areas as appropriate.
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2.0 Oil Transport on Moving Navigable
Waters

2.1 The facility owner or operator
must use the following formula or a
comparable formula as described in
§ 112.20(a)(3) to calculate the planning
distance for oil transport on moving
navigable water:
d=v x t x c; where
d: the distance downstream from a facility

within which fish and wildlife and
sensitive environments could be injured
or a public drinking water intake would
be shut down in the event of an oil
discharge (in miles);

v: the velocity of the river/navigable water of
concern (in ft/sec) as determined by
Chezy-Manning’s equation (see below
and Tables 1 and 2 of this attachment);

t: the time intervel specified in Table 3 based
upon the type of water body and location
(in hours); and

c: constant conversion factor 0.68 secemile/
hreft (3600 sec/hr + 5280 ft/mile).

2.2 Chezy-Manning'’s equation is used to
determine velocity:
v=1.5/n x % x s¥%z2; where
v=the velocity of the river of concern (in ft/

sec);

n=Manning's Roughness Coefficient from
Table 1 of this attachment;

r=the hydraulic radius; the hydraulic radius
can be approximated for parabolic
channels by multiplying the average
mid-channel depth of the river (in feet)
by 0.667 (sources for obtaining the mid-
channel depth are listed in Table 2 of
this attachment); and

s=the average slope of the river (unitless)
obtained from U.S. Geological Survey
topographic maps at the address listed in
Table 2 of this attachment.

TABLE 1.—MANNING'S ROUGHNESS
COEFFICIENT FOR NATURAL STREAMS

{NoTE: Coefficients are presented for high flow
rates at or near flood stage.)

Stream description

Minor Streams (Top Width <100 ft.)
Clean:

Straight

Winding
Sluggish (Weedy, deep pools):

No trees or brush

Trees and/or brush .,
Major Streams (Top Width >100 fi.)
Regular section:

{No boulders/brush)
Irregular section:

(Brush)

TABLE 2.—SOURCES OF R AND S FOR

THE CHEZY-MANNING EQUATION
All of the charts and related publications for
navigational waters may be ordered from:
Distribution Branch
(N/CG33)
National Ocean Service
Riverdale, Maryland 20737-1199

TABLE 2.—SOURCES OF R AND S FOR TABLE 2,—SOURCES OF R AND S FOR
THE CHEZY-MANNING EQUATION—  THE CHEZY-MANNING EQUATION—

Continued

Phone: (301) 436-6990

There will be a charge for materials or-
dered and a VISA or Mastercard will be
accepted.

The mid-channel depth to be used in the cal
culation of the hydraulic radius (r) can be
obtained directly from the following
sources:

Charts of Canadian Coastal and Great
Lakes Waters:

Canadian Hydrographic Service

Department of Fisheries and Oceans Insti-
tute

P.O. Box 8080

1875 Russell Road

Ottawa, Ontario KIG 3H6

Canada

Phone: (613) 9984931

Charts and Maps of Lower Mississippi
River

(Gul of Mexico to Ohio River and St
Francis,  White, Big  Sunflower,
Atchafalaya, and other rivers):

U.S. Army Corps of Engineers

Vicksburg District

P.O. Box 60

Vicksburg, Mississippi 39180

Phene: (601) 634-5000

Charts of Upper Mississippi River and llii-
nois Waterway to Lake Michigan:

U.S. Army Corps of Engineers

Rock Island District

P.O. Box 2004

Rock Istand, lllinois 61204

Phone: (309) 784-5552

Charts of Missouri River:

U.S. Ammy Corps of Engineers

Omaha District

6014 U.S. Post Office and Courthouse

Omaha, Nebraska 68102

Phone: (402) 221-3%00

Charts of Ohio River:

U.S. Amy Corps of Engineers

Chio River Division

P.O. Box 1159

Cincinnati, Ohio 45201

Phone: (513) 684-3002

Charts of Tennessee Valley Authority Res-
ervoirs, Tennessee River and Tribu-
taries:

Tennessee Valley Authority

Maps and Engineering Section

416 Union Avenue ‘

Knoxville, Tennessee 37902

Phone: (615) 632-2921

Charts of Black Warrior River, Alabama
River, Tombigbee River, Apalachicola
River and Pearl River:

U.S. Ary Corps of Engineers

Mobile District

P.O. Box 2288

Mobile, Alabama 36628-0001

Phone: {205) 690-2511

The average slope of the river (s) may be
obtained from topographic maps:

U.S. Geological Survey

Map Distribution

Federal Center

Bidg. 41
Box 25286

Continued

Denver, Colorado 80225

Additional information can be obtained from
the following sources:

1. The State’s Department of Natural Re-
sources (DNR) or the State’s Aids to
Navigation office;

2. A knowledgeable local marina operator:

or
3. A knowledgeable local water authosity
(e.g., State water commission)

2.3 The average slope of the river (s) can
be determined from the topographic maps
using the following steps:

(1) Locate the facility on the map.

(2) Find the Normal Pool Elevation at the
point of discharge from the facility into the
water (A).

(3) Find the Normal Pool Elevation of the
public drinking water intake or fish and
wildlife and sensitive environment located
downstream (B) (Note: The owner or operator
should use a minimum of 20 miles
downstream as a cutoff to obtain the average
slope if the location of a specific public
drinking water intake or fish and wildlife and
sensitive environment is unknown).

(4) If the Normal Pool Elevation is not
available, the elevation contours can be used
to find the slope. Deteryine elevation of the
water at the point of discharge from the
facility (A). Determine the elevation of the
water at the appropriate distance
downstream (B). The formula presented
below can be used to calculate the slope.

(5) Determine the distance (in miles)
between the facility and the public drinking
water intake or fish and wildlife and
sensitive environments (C).

(6) Use the following formula to find the
slope, which will be a unitless value:
Average Slope={(A—B) (t)/C (miles)] x [1
mile/5280 feet]

2.4 Ifitis not feasible to determine the
slope and mid-channel depth by the Chezy
Manning equation, then the river velocity can
be approximated on- site. A specific length,
such as 100 feet, can be marked off along th:
shoreline. A float can be dropped into the
stream above the mark, and the time required
for the float to travel the distance ¢an be used
to determine the velocity in feet per second
However, this method will not yield an
average velocity for the length of the stream.
but a velocity only for the specific location
of measurement. In addition, the flow rate
will vary depending on weather conditions
such as wind and rainfall. It is recommended
that facility owners or operators repeat the
measurement under a variety of conditions to
obtain the most accurate estimate of the
surface water velocity under adverse weather
conditions.

2.5 The planning distance calculations
for moving and still navigable waters are
based on worst case discharges of persistent
oils. Persistent oils are of concern because
they can remain in the water for significant

riods of time and can potentially exist in
arge quantities downstream. Owners or
operators of facilities that store persistent as
well as non-persistent oils may use a
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comparable formula. The volume of oil
discharged is not included as part of the
planning distance calculation for moving
navigable waters. Facilities that will meet
this substantial harm criterion are those with
facility capacities greater than or equal to 1
million gallons. It is assumed that these
facilities are capable of having an oil
discharge of sufficient quantity to cause
injury to fish and wildlife and sensitive
environments or shut down a public drinking
water intake. While owners or operators of
rransfer facilities that store greater than or
equal to 42,000 gallons are not required fo
use a planning distance formula for purposes
of the substantial harm criteria, they should
use a planning distance calculation in the
development of facility-specific response

plans.

TABLE 3.—SPECIFIED TIME INTERVALS

Substantial harm planning time
(hrs)

12 hour  amival+3 hour
deployment=15 hours.

Operating
areas

Higher vol-
ume port
area.

Great
Lakes.

All O!he’
rivers
and ca-
nals, in-
land,
and
near-
shore
areas.

24  hour  amival«d
deployment=27 hours.
24  hour  amival+d
deployment=27 hours.

hour

hour

2.6 Example of the Planning Distance
Calculation for Oil Transport on Moving
Navigable Waters. The following example
provides a sample calculation using the
planning distance formula for a facility
discharging oil into the Monongahela River:

(1) Solve for v by evaluating n, r, and s for
the Chezy-Manning equation:

Find the roughness coefficient, n, on Table
I of this attachment for a regular section of
a major stream with a top width greater than
100 feet. The top width of the river can be
found from the topographic map.
n=0.035.

Find slope, s, where A=727 feet, B=710 feet,
and C=25 miles.

Solving:

s=((727 ft—710 ft)/25 miles] x [1 mile/5280
feet]=1.3x104

The average mid-channel depth is found by
averaging the mid-channel depth for each
mile along the length of the river between the
facility and the public drinking water intake
or the fish or wildlife or sensitive
environment (or 20 miles downstream if
applicable). This value is multiplied by 0.667
to obtain the hydraulic radius. The mid-
channel depth is found by obtaining values
for r and s from the sources shown in Table
2 for the Monongahela River.

Solving:

r=0.667x20 feet=13.33 feet

Solve for v using:

v=1.5/nxxr¥3xs1/2:
v={1.5/0.035}x(13.33)>3x{1.3x10~4)'2
v=2.73 feet/second

(2) Find t from Table 3 of this attachment.
The Monongahela River's resource response
time is 27 hours. -

(3) Solve for planning distance, d:
d=vxtxc
d=(2.73 ft/sec)x(27 hours)x(0.68 secemile/

hreft)
d=50 miles
Therefore, 50 miles downstream is the
appropriate planning distance for this
facility.

3.0 Oil Transport on Still Water

3.1 For bodies of water including lakes or
ponds that do not have a measurable
velocity, the spreading of the oil over the
surface must be considered. Owners or
operators of facilities located next to still
water bodies may use a comparable means of
calculating the planning distance. Ifa
comparable formula is used, documentation
of the reliability and analytical soundness of
the comparable calculation must be attached
to the response plan cover sheet.

3.2 Example of the Planning Distance
Calculation for Oil Transport on Still Water.
To assist those facilities which could
potentially discharge into a still body of
water, the following analysis was performed
to provide an example of the type of formula
that may be used to calculate the planning
distance. For this example, a worst case
discharge of 2,000,000 gallons is used.

(1) The surface area in square feet covered
by an oil spill on still water, A1, can be
determined by the following formula,? where
V is the volume of the spill in gallons and
C is a constant conversion factor:
A=105xV¥exC
C=0.1643
A;=10%x(2,000,000 gallons)¥ax{0.1643)

A =8.74x10% ft2

(2) The spreading formula is based on the
theoretical condition that the oil will spread
uniformly in all directions forming a circle.
In reality, the outfall of the discharge will
direct the oil to the surface of the water
where it intersects the shoreline. Although
the oil will not spread uniformly in all
directions, it is assumed that the discharge
will spread from the shoreline into a semi-
circle (this assumption does not account for
winds or wave action).

(3) The ares of a circle=nr?

(4) To account for the assumption that oil
will spread in a semi-circular shape, the area
of a circle is divided by 2 and is designated
as Aa.

Ar=(nr?)/2

Solving for the radius, r, using the
relationship A,=Az: 8.74x10% ft2=(rr?)/2

Therefore, r=23,586 ft

r=23,586 t+5,280 ft/mile=4.5 miles

Assuming a 20 knot wind under storm
conditions:

1 knot=1.15 miles/hour

20 knotsx1,15 miles/hour/knot=23 miles/hr

2 Huang, J.C. and Monastero, F.C., 1982. Review
of the State-of-the-Art of Oil Pollution Models. Final
report submitted to the American Petroleum
Institute by Raytheon Ocean Systerns, Co., East
Providence, Rhode Island.

Assurning that the oil slick moves at 3
percent of the wind's speed:?
23 miles/hourx0.03=0.69 miles/hour

(5) To estimate the distance that the oil
will travel, use the times required for
response resources to arrive at different
geographic locations as shown in Table 3 of
this attachment.

For example:

For Higher Volume Port Areas: 15 hrsx0.69
miles/hr=10.4 miles

For Great Lakes and all other areas: 27
hrsx0.69 miles/hr=18.6 miles

(6) The total distance that the oil will travel

from the point of discharge, including the

distance due to spreading, is calculated as

follows:

Higher Volume Port Areas: d=10.4+4.5 miles
or approximately 15 miles

Great Lakes and all other areas: d=18.6+4.5
miles or approximately 23 miles

4.0 Oil Transport on Tidal-Influence Areas

4.1 The planning distance method for
tidal influence navigable water is based on
worst case discharges of persistent and non-
persistent oils. Persistent oils are’of primary
concern because they can potentially cause
harm over a greater distance. For persistent
oils discharged into tidal waters, the
planning distance is 15 miles from the
facility down current during ebb tide and to
the point of maximum tidal influence or 15
miles, whichever is less, during flood tide.

4.2 For non-persistent oils discharged
into tidal waters, the planning distance is 5
miles from the facility down current during
ebb tide and to the point of maximum tidal
influence or 5 miles, whichever is less,
during floed tide.

4.3 Example of Determining the Planning
Distance for Two Types of Navigable Water
Conditions. Below is an example of how to
determine the proper planning distance
when a facility could impact two types of
navigable water conditions: moving water
and tidal water.

(1) Facility X stores persistent oil and is
located downstream from locks along a slow
moving river which is affected by tides. The
river velocity, v, is determined to be 0.5 feet/
second from the Chezy-Manning equation
used to calculate oil transport on moving
navigable waters. The specified time interval,
t, obtained from Table 3 of this attachment
for river areas is 27 hours. Therefore, solving
for the planning distance, d:
d=vxtxc
d=(0.5 ft/sec) x (27 hours) x (0.68 secemile/

hreft)
d=9.18 miles.

(2) However, the planning distance for
maximum tidal influence down current
during ebb tide is 15 miles, which is greater
than the calculated 9.18 miles. Therefore, 15
miles downstream is the appropriate
planning distance for this facility.

5.0 Oil Transport Over Land

5.1 Facility owners or operators must
evaluate the potential for oil to be

3 il Spill Prevention & Control. National Spili
Control School, Corpus Christi State University,
Thirteenth Edition, May 1990,
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transported over land to navigable waters of
the United States. The owner or operator
must evaluate the likelihood that portions of
a worst case discharge would reach navigable
waters via open channel flow or from sheet
flow across the land, or be prevented from
reaching navigable waters when trapped in
natural or man-made depressions excluding
secondary containment structures.

5.2 As discharged oil travels over land, it
may enter a storm drain or open concrete
channel intended for drainage. It is assumed
that once oil reaches such an inlet, it will
flow into the receiving navigable water.
During a storm event, it is highly probable
that the oil will either flow into the drainage
structures or follow the natural contours.o%
the land and flow into the navigable water.
Expected minimum and maximum velocities
are provided as examples of open concrete
channel and pipe flow. The ranges listed
below reflect minimum and maximum
velocities used as design criteria.* The
calculation below demonstrates that the time
required for oil to travel through a storm
drain or open concrete channel to navigable
water is negligible and can be considered
instantaneous. The velocities are:

For open concrete channels:
maximum velocity=25 feet per second
minimum velocity=3 feet per second
For storm drains:

maximum velocity=25 feet per second
minimum velocity=2 feet per second

5.3 Assuming a length of 0.5 mile from
the point of discharge through an open
concrete channel or concrete storm drain to

+The design velocities were obtained from
Howard County, Maryland Department of Public
Works' Storm Drainage Design Manual.

a navigable water, the travel times (distance/

velocity) are:

1.8 minutes at a velocity of 25 feet per second

14.7 minutes at a velocity of 3 feet per second

22.0 minutes for at a velocity of 2 feet per
second

5.4 The distances that shall be considered
to determine the planning distance are
illustrated in Figure C-I of this attachment.
The relevant distances can be described as
follows:

D1=Distance from the nearest opportunity for
discharge, X, to a storm drain or an
open concrete channel leading to
navigable water.

D2=Distance through the storm drain or open
concrete channel to navigable water,

D3=Distance downstream from the outfall
within which fish and wildlife and
sensitive environments could be injured
or a public drinking water intake would
be shut down as determined by the
planning distance formula.

D4=Distance from the nearest opportunity for
discharge, X», to fish and wildlife and
sensitive environments not bordering
navigable water.

5.5 A facility owner or operator whose
nearest opportunity for discharge is located
within 0.5 mile of a navigable water must
complete the planning distance calculation
(D3] for the type of navigable water near the
facility or use a comparable formula.

5.8 A facility that is located at a distance
greater than 0.5 mile from a navigable water
must also calculate a planning distance (D3)
if it is in close proximity (i.e., D1 is less than
0.5 mile and other factors are conducive to
oil travel over land) to storm drains that flow

to navigable waters. Factors to be considered
in assessing oil transport over land to storm
drains shall include the topography of the
surrounding area, drainage patterns, man-
made barriers (excluding secondary
containment structures), and soil distribution
and porosity. Storm drains or concrete
drainage channels that are located in close
proximity to the facility can provide a direct
pathway to navigable waters, regardless of
the length of the drainage pipe. If D1 is less
than or equal to 0.5 mile, a discharge from
the facility could pose substantial harm
because the time to travel the distance from
the storm drain to the navigable water (D2)
is virtually instantaneous.

5.7 A facility's proximity to fish and
wildlife and sensitive environments not
bordering a navigable water, as depicted as
D4 in Figure C-I of this attachment, must
also be considered, regardless of the distance
from the facility to navigable waters. Factors
to be considered in assessing oil transport
over land to fish and wildlife and sensitive
environments should include the topography
of the surrounding area, drainage patterns,
man-made barriers (excluding secondary
containment structures), and soil distribution
and porosity.

5.8 If a facility is not found to pose
substantial harm to fish and wildlife and
sensitive environments not bordering
navigable waters via oil transport on land,
then supporting documentation should be
maintained at the facility. However, such
documentation should be submitted with the
response plan if a facility is found to pose
substantial harm.

BILLING CODE 6560-50-P
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Appendix D to Part 112—Determination
of a Worst Case Discharge Planning
Volume

1 0 Instructions

1.1 An owner or operator 1§ required to
complete this worksheet if the facility meets
the criteria, as presented in Appendix C to
this part, or it is determined by the RA that
the facility could cause substantial harm to
the environment. The caleulation of a worst
case discharge planning volume is used for
emergency planning purposes, and is
required in 40 CFR 112.20 for facility owners
or operators who must prepare a response
plan. When planning for the amount of
resources and equipment necessary to
respond to the worst case discharge planning
volume, adverse weather conditions must be
taken into censideration. An owner or
operator is required to determine the
facility’s worst case discharge planning
volume from either Part A of this appendix
for an onshore storage facility, or Part B of
this appendix for an onshore production
facility. The worksheet considers the
provision of adequate secondary containment
at a facility.

1.2 For onshore sterage facilities and
production facilities, permanently
manifolded oil storage tanks are defined as
tanks that are designed, installed, and/or
operated in such a manner that the multiple
tanks function as one storage unit (i.e.,
multiple tank volumes are equalized). In a
worst case discharge scenario, a single failure
could cause the discharge of the contents of
more than one tank. The owner or operator
must provide evidence in the response plan
that tanks with common piping or piping
systems are not operated as one unit. If such
evidence is provided and is acceptable to the
RA, the worst case discharge planning
volume would be based on the capacity of
the largest oil storage tank within a common
secondary containment area or the largest oil
storage tank within a single secondary
containment area, whichever is greater. For
permanently manifolded tanks that function
as one oil storage unit, the worst case
discharge planning volume would be based
on the combined oil storage capacity of all
manifolded tanks or the capacity of the
largest single oil storage tank within a
secondary containment area, whichever is
greater. For purposes of this rule,
permanently manifolded tanks that are
separated by internal divisions for each tank
are considered to be single tanks and
individual manifolded tank volumes are not
combined.

1.3 For production facilities, the presence
of exploratory wells, production wells, and
oil storage tanks must be considered in the
calculation. Part B of this appendix takes
these additional factors into consideration
and provides steps for their inclusion in the
total worst case discharge planning volume.
Onshore oil production facilities may include
all wells, flowlines, separation equipment,
storage facilities, gathering lines, and
auxiliary non-transportation-related
equipment and facilities in a single
geographical oil or gas field operated by a
single operator. Although a potential worst
case discharge planning volume is calculated

within each section of the worksheet, the
final worst case amount depends on the risk
parameter that results in the greatest volume.

1.4 Marine transportation-related transfer
facilities that contain fixed aboveground
onshore structures used for bulk oil storage
are jointly regulated by EPA and the U.S.
Coast Guard (USCG), and are termed
“complexes.™ Because the USCG also
requires response plans from transportation-
related facilities to address a worst case
discharge of oil, a separate calculation for the
worst case discharge planning volume for
USCG-related facilities is included in the
USCG IFR (see Appendix E to this part,
section 10, for availability). All complexes
that are jointly regulated by EPA and the
USCG must compare both calculations for
worst case discharge planning volume
derived by using the EPA and USCG
methodologies and plan for whichever
volume is greater.

PART A: WORST CASE DISCHARGE
PLANNING VOLUME CALCULATION FOR
ONSHORE STORAGE FACILITIES

Part A of this worksheet is to be completed
by the owner or operator of an SPCC-
regulated facility (excluding oil production
facilities) if the facility meets the criteria as
presented in Appendix C to this part, or if
it is determined by the RA that the facility
could cause substantial harm to the
environment. If you are the owner or operator
of a production facility, please proceed to
Part B of this worksheet.

A.1 SINGLE-TANK FACILITIES

For facilities containing only one
aboveground oil storage tank, the worst case
discharge planning volume equals the
capacity of the oil storage tank. If adequate
secondary containment (sufficiently large to
contain the capacity of the aboveground oil
storage tank plus sufficient freeboard to allow
for precipitation) exists for the oil storage
tank, multiply the capacity of the tank by 0.8.

(1) FINAL WORST CASE VOLUME:

GAL
(2) Do not proceed further.

A.2 SECONDARY CONTAINMENT—
MULTIPLE-TANK FACILITIES

Are all aboveground oil storage tanks or
groups of aboveground oil storage tanks at
the facility without adequate secondary
containment? 2
SRRT (Y ING

A.2.1 If the answer is yes, the final worst
case discharge planning volume equals the
total aboveground eil storage capacity at the
facility.

(1) FINAL WORST CASE VOLUME:

GAL

(2) Do not proceed further.

A.2.2 Ifthe answer is no, calculate the
total aboveground oil storage capacity of
tanks without adequate secondary
containment. If all aboveground oil storage

! ““Storage facilities™ represent all facilities
subject to this part, excluding oil production
facilities.

2 Secondary containment is defined in 40 CFR
112.7(e)(2). Acceptable methods and structures for
containment are also given in 40 CFR 112.7(c)(1).

tanks or groups of aboveground oil storage
tanks at the facility have adequate secondar,
containment, ENTER “0" {zero).

GAL

A.2.3 Calculate the capacity of the larges:
single aboveground oil storage tank within ay
adequate secondary containment area or th
combined capacity of a gronp of aboveground
oil storage tanks permanently manifolded
together, whichever is greater, PLUS THE
VOLUME FROM QUESTION A2(b).

FINAL WORST CASE VOLUME:®
GAL

PART B: WORST CASE DISCHARGE
PLANNING VOLUME CALCULATION FOR
ONSHORE PRODUCTION FACILITIES

Part B of this worksheet is to be completed
by the owner or operator of an SPCC-
regulated oil production facility if the facilir,
meets the criteria presented in Appendix C
to this part, or if it is determined by the RA
that the facility could cause substantial harm
A production facility consists of all wells
(producing and exploratory) and related
equipment in a single geographical il or gas
field operated by a single operator.

B.1 SINGLE-TANK FACILITIES

B.1.1 For facilities containing only one
aboveground oil storage tank, the worst cas:
discharge planning volume equals the
capacity of the aboveground oil storage tank
plus the production volume of the well with
the highest output at the facility. If adequate
secondary containment (sufficiently large to
contain the capacity of the aboveground oi
storage tank plus sufficient freeboard to allow
for precipitation) exists for the storage tank,
multiply the capacity of the tank by 0.8.

B.1.2 For facilities with production wells
producing by pumping, if the rate of the wel|
with the highest output is known and the
number of days the facility is unattended can
be predicted, then the production volume is
equal to the pumping rate of the well
multiplied by the greatest number of days the
facility is unattended.

B.1.3 If the pumping rate of the well with
the highest output is estimated or the
maximum number of days the facility is
unattended is estimated, then the production
volume is determined from the pumping rat
of the well multiplied by 1.5 times the
greatest number of days that the facility has
been or is expected to be unattended.

B.1.4 Attachment D-1 to this appendix
provides methods for calculating the
production volume for exploratory wells and
production wells producing under pressure

(1) FINAL WORST CASE VOLUME:

GAL
(2) Do not proceed further.

B.2 SECONDARY CONTAINMENT—
MULTIPLE-TANK FACILITIES

Are all aboveground oil storage tanks or
groups of aboveground oil storage tanks at
the facility without adequate secondary
containment?

3 All complexes that are jointly regulated by EPA
and the USCG must also calculate the worst case
discharge planning volume for the transportation-
related portions of the facility and plan for
whichever volume is greater.
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(YN

p.2.1 If the answer is yes, the final worst
case volume equals the total aboveground oil
storage capacity without adequate secondary
containment plus the production volume of
the well with the highest output at the
facility.

(1) For facilities with production wells
nroducing by pumping, if the rate of the well
with the highest cutput is known and the
aumber of days the facility is unattended can

yredicted, then the production volume is

al to the pumping rate of the well

tiplied by the greatest number of days the
facility is unattended.

(2) If the pumping rate of the well with the

Jighest output is estimated or the maximum

er of days the facility is unattended is
.stimated, then the production volume is
determined from the pumping rate of the
well multiplied by 1.5 times the greatest
number of days that the facility has been or
s expected to be unattended.

(2) Attachment D-1 to this appendix
provides methods for calculating the
oroduction volumes for exploratory wells
and production wells producing under
pressure.

(A) FINAL WORST CASE VOLUME:

__GAL
(8) Do not proceed further.

B.2.2 If the answer is no, calculate the
| aboveground oil storage capacity of

without adequate secondary
containment. If all aboveground oil storage
tanks or groups of aboveground oil storage
tanks at the facility have adequate secondary
containment, ENTER 0" (zero).

___GAL

B.2.3 Calculate the capacity of the largest
single aboveground oil storage tank within an
adequate secondary containment area or the
combined capacity of a group of aboveground
oil storage tanks permanently manifolded

her, whichever is greater, plus the
uction volume of the well with the
»st output, PLUS THE VOLUME ¥FROM
STION B2(b). Attachment D-1 provides
ods for calculating the production
s for exploratory wells and
production wells producing under pressure.
(1) FINAL WORST CASE VOLUME: *
__GAL
(2) Do not proceed further.

Attachments to Appendix D

Attachment D-I—Methods to Calculate
Production Velumes for Production

Facilities With Exploratory Wells or
Production Wells Producing Under Pressure

1.0 Introduction

The owner or operator of a production
facility with exploratory wells or production
wells producing under pressure shall
compare the well rate of the highest output
well {rate of well), in barrels per day, to the
ability of response equipment and personnel
to recover the volume of oil that could be
discharged (rate of recovery), in barrels per

' All complexes that are jointly regulated by EPA
end the USCG must also calculate the worst case
discharge planning volume for the transportation-
celated portions of the facllity and plan for
whichever volume is greater.

day. The result of this comparison will
determine the method used to calculate the
production volume for the production
facility. This production volume is to be used
to calculate the worst case discharge
planning volume in Part B of this appendix.

2.0 Description of Methods

2.1 Method A

If the well rate would overwhelm the
response efforts (i.e., rate of well/rate of
recovery 2 1), then the production volume
would be the 30-day forecasted well rate for
a well 10,000 feet deep or less, or the 45-day
forecasted well rate for a well deeper than
10,000 feet.

(1) For wells 10,000 feet deep or less:
Production volume=30 days x rate of well.

(2) For wells deeper than 10,000 feet:
Production volume=45 days x rate of well.

2.2 Method B

2.2.1 If the rate of recovery would be
greater than the well rate (i.e., rate of well/
rate of recovery <1), then the production
volume would equal the sum of two terms:
Production volume=discharge volume, +

discharge volume;

2.2.2 _The first term represents the volume
of the oil discharged from the well between
the time of the blowout and the time the
response resources are on scene and
recovering oil (discharge volume, ).
Discharge volume,=(days unattended+days

to respond) x (rate of well)

2.2:3 The second term represents the
volume of oil discharged from the well after
the response resources begin operating until
the spill is stopped, adjusted for the recovery
rate of the response resources (discharge
volume,):

(1) For wells 10,000 feet deep or less:
Discharge volume,=|30 days—{days

unattended + days to respond)] x (rate of
well) x (rate of well/rate of recovery)

{2) For wells deeper than 10,000 feet:
Discharge volume;=[45 days—{days

unattended + days to respond)) x (rate of
well) x (rate of well/rate of recovery)

3.0 Example

3.1 A facility consists of two production
wells producing under pressure, which are
both less than 10,000 feet deep. The well rate
of well A is 5 barrels per day, and the well
rate of well B is 10 barrels per day. The
facility is unattended for a maximum of 7
days. The facility operator estimates that it
will take 2 days to have response equipment
and personnel on scene and responding to a
blowout, and that the projected rate of
recovery will be 20 barrels per day.

(1) First, the facility operator determines
that the highest output well is well B. The

facility operator calculates the ratio of the

rate of well to the rate of recovery:

10 barrels per day/20 barrels per day=0.5
Because thé ratio is less than one, the
facility operator will use Method B to
calculate the production volume.

(2) The first term of the equation is:

Discharge volume,=(7 days + 2 days) x (10
barrels per day)=90 barrels

{3) The second term of the equation is:

Discharge volume.=[30 days—(7 days + 2
days)] x (10 barrels per day) x (0.5)=105
barrels

{4) Therefore, the production volume is:

Production volume=90 barrels + 105
barréls=195 barrels
3.2 If the recovery rate was 5 barrels per
day, the ratio of rate of well to rate of
recovery would be 2, so the facility operator
would use Method A. The production
volume would have been:

30 days x 10 barrels per day=300 barrels

Appendix E to Part 112—Determination
and Evaluation of Required Response
Resources for Facility Response Plans

1.0 Purpose and Definitions

1.1 The purpose of this appendix is to
describe the procedures to identify response
resources to meet the requirements of
§112.20. To identify response resources to
meet the facility response plan requirements
of 40 CFR 112.20(h), owners or operators
shall follow this appendix or, where not
appropriate, shall clearly demonstrate in the
response plan why use of this appendix is
not appropriate at the facility and make
comparable arrangements for response
resources.

1.2 Definitions.

1.2.1 Nearshore is an operating area
defined as extending seaward 12 miles from
the boundary lines defined in 46 CFR part 7,
except in the Gulf of Mexico. In the Gulf of
Mexico, it means the area extending 12 miles
from the line of demarcation (COLREG lines)
defined in 49 CFR 80.740 and 80.850.

1.2.2 Non-persistent oils or Group 1 oils
include:

(1) A petroleum-based oil that, at the time
of shipment, consists of hydrocarbon
fractions:

(A) At least 50 percent of which by
volume, distill at a temperature of 340
degrees C (645 degrees F); and

(B) At least 95 percent of which by volume,
distill at a temperature of 370 degrees C (700
degrees F); and

(2) A non-petroleum oil with a specific
gravity less than 0.8.

1.2.3 Non-petroleum oil is oil of any kind
that is not petroleum-based. It includes, but
is not limited to, animal and vegetable oils.

1.2.4 Ocean means the nearshore area.

1,2.5 Operating area means Rivers and
Canals, Inland, Nearshore, and Great Lakes
geographic location{s) in which a facility is
handling, storing, or transporting oil.

1.2.6 Operating environment means
Rivers and Canals, Inland, Great Lakes, or
Ocean. These terms are used to define the
conditions in which response equipment is
designed to function.

1.2.7  Persistent oils include:
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(1) A petroleum-based oil that does not
meet the distillation eriteria for a non-
persistent oil. Persistent oils are further
classified based on specific gravity as
follows:

(A) Group 2—specific gravity less than
0.85;

(B) Group 3—specific gravity equal to or-
greater than 0.85 and less than 0.95;

(C) Group 4—specific gravity equal to or
greater than 0.95 and less than 1.0; or

(D) Group 5—specific gravity equal to or
greater than 1.0.

(2) A non-petroleum oil with a specific
gravity of 0.8 or greater. These oils are further
classified based on specific gravity as
follows:

(A) Group 2—specific gravity equal to or
greater than 0.8 and less.than 0.85;

(B) Group 3—specific gravity equal to or
greater than 0.85 and less than 0.95;

(C) Group 4—specific gravity equal to or
greater than 0.95 and less than 1.0; or

(D) Group 5—specific gravity equal to or
greater than 1.0.

1.2.8 Other definitions are included in
§112,2, section 1.2 of Appendices C and E,
and section 3.0 of Appendix F.

2.0 Equipment Operability and Readiness

2.1 All equipment identified in a
response plan must be designed to operate in
the conditions expected in the facility's
geographic area (i.e., operating environment).
These conditions vary widely based on
location and season. Therefore, it is difficult
to identify a single stockpile of response
equipment that will function effectively in
each geographic location (i.e., operating
area).

2.2 Facilities handling, storing, or
transporting oil in more than one operating
environment as indicated in Table 1 of this
appendix must identify equipment capable of
successfully functioning in each operating
environment.

2.3 When identifying equipment for the
response plan (based on the use of this
appendix), a facility owner or operator must
consider the inherent limitations of the
operability of equipment components and
response systems. The criteria in Table 1 of
this appendix shall be used to evaluate the
operability in a given environment. These
criteria reflect the general conditions in
certain operating environments.

2,3.1 The Regional Administrator may
require documentation that the boom
identified in a facility response plan meets
the criteria in Table 1 of this appendix.
Absent acceptable documentation, the
Regional Administrator may require that the
boom be tested to demonstrate that it meets
the criteria in Table 1 of this appendix.
Testing must be in accordance with ASTM F
715, ASTM F 989, or other tests approved by
EPA as deemed appropriate (see Appendix E
to this part, section 10, for general
availability of documents).

2.4 Table 1 of this appendix lists criteria
for oil recovery devices and boom. All other
equipment necessary to sustain or support
response operations in an operating
environment must be designed to function in
the same conditions. For example, boats that
deploy or support skimmers or boom must be

capable of being safely operated in the
significant wave heights listed for the
applicable operating environment.

2.5 A facility owner or operator shall
refer to the applicable Area Contingency Plan
(ACP), where available, to determine if ice,
debris, and weather-related visibility are
significant factors to evaluate the operability
of equipment. The ACP may also identify the
average temperature ranges expected in the
facility's operating area. All equipment
identified in a response plan must be
designed to operate within those conditions
or ranges. \

2.6 This appendix provides information
on response resource mobilization and
response times. The distance of the facility
from the storage location of the response
resources must be used to determine whether
the resources can arrive on-scene within the
stated time. A facility owner or operator shall
include the time for notification,
mobilization, and travel of resources
identified to meet the medium and Tier 1
worst case discharge requirements identified
in section 4.3 of this appendix (for medium
discharges) and section 5.3 of this appendix
(for worst case discharges). The facility
owner or operator must plan for notification
and mobilization of Tier 2 and 3 response
resources as necessary to meet the
requirements for arrival on-scene in
accordance with section 5.3 of this appendix.
An on-water speed of 5 knots and a land
speed of 35 miles per hour is assumed,
unless the facility owner or operator can
demonstrate otherwise.

2.7 In identifying equipment, the facility
owner or operator shall list the storage
location, guantity, and manufacturer’s make
and model. For oil recovery devices, the
effective daily recovery capacity, as
determined using section 6 of this appendix,
must be included. For boom, the overall
boom height (draft and freeboard) shall be
included. A facility owner or operator is
responsible for ensuring that the identified
boom has compatible connectors.

3.0 Determining Response Resources
Required for Small Discharges

3.1 A facility owner or operator shatl
identify sufficient response resources
available, by contract or other approved
means as described in §112.2, to respond to
a small discharge. A small discharge is
defined as any discharge volume less than or
equal to 2,100 gallons, but not to exceed the
calculated worst case discharge. The
equipment must be designed to function in
the operating environment at the point of
expected use.

3.2 Complexes that are regulated by EPA
and the USCG must also consider planning
quantities for the transportation-related
transfer portion of the facility. The USCG
planning level that corresponds to EPA's
“small discharge” is termed ‘‘the average
most probable discharge.” The USCG
revisions to 33 CFR part 154 define “the
average most probable discharge” as a
discharge of 50 barrels (2,100 gallons).
Owners or operators of complexes must
compare oil spill volumes for a small
discharge and an average most probable
discharge and plan for whichever quantity is
greater.

3.3 The response resources shall. as
appropriate, include:

3.3.1 Une thousand feet of containment
boom (or, for complexes with marine transier
components, 1,000 feet of containment boom
or two times the length of the Jargest vesse}
that regularly conducts oil transfers to or
from the facility, whichever is greater), and
a means of deploying it within 1 hour of the
discovery of a spill;

3.3.2 Oil recovery devices with an
effective daily recovery capacity equal to the
amount of oil discharged in a small discharge
or greater which is available at the facility
within 2 hours of the detection of an oil
discharge; and

3.3.3 Oil storage capacity for recovered
oily material indicated in section 9.2 of thi
appendix.

4.0 Determining Response Resources
Required for Medium Discharges

4.1 A facility owner or operator shall
identify sufficient response resources
available, by contract or other approved
means as described in §112.2, to respond to
a medium discharge of oil for that facility.
This will require response resources capable
of containing and collecting up to 36,000
gallons of oil or 10 percent of the worst case
discharge, whichever is less. All equipment
identified must be designed to operate in the
applicable operating environment specified
in Table 1 of this appendix.

4.2 Complexes that are regulated by EPA
and the USCG must also consider planning
quantities for the transportation-related
transfer portion of the facility. The USCG
planning level that corresponds to EPA’s
“medium discharge” is termed “the
maximum most probable discharge.” The
USCG revisions to 33 CFR part 154 define
“the maximum meost probable discharge” as
a discharge of 1,200 barrels {50,400 gallons)
or 10 percent of the worst case discharge,
whichever is less. Owners or operators of
complexes must compare spill volumes for 2
medium discharge and a maximum most
probable discharge and plan for whichever
quantity is greater.

4.3 Oil recovery devices identified to
meet the applicable medium discharge
volume planning criteria must be located
such that they are capable of arriving on-
scene within 6 hours in higher volume port
areas and the Great Lakes and within 12
hours in all other areas. Higher volume port
areas and Great Lakes areas are defined in
section 1.2 of Appendix € to this part.

4.4 Because rapid contro), containment,
and removal of oil are critical to reduce spill
impact, the owner or operator must
determine response resources using an
effective daily recovery capacity for oil
recovery devices equal to 50 percent of the
planning volume applicable for the facility as
determined in section 4.1 of this appendix.
The effective daily recovery capacity for oil
recovery devices identified in the plan must
be determined using the criteria in section 6
of this appendix.

4.5 In addition to oil recovery capacity,
the plan shall, as appropriate, identify
sufficient quantity of containment boom
available, by contract or other approved

‘means as described in §112.2, to arrive
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within the required response times for oil
collection and containment and for
protection of fish and wildlife and sensitive
environments. For further description of fish
and wildlife and sensitive environments, see
Appendices 1, 11, and HI to DOC/NOAA’s
“Guidance for Pacility-and Vessel Response
plans: Fish and Wildlife and Sensitive
Envirenments” {see Appendix E to this part,
section 10, for availability)and the
applicable ACP. While the regulation does
not set required quantities of boom for afl
collection end tontainment, the response
plan shall identify and ensure, by-contract or
other approved means as described in
§112.2, the availability of the guantity of
boom identified in the plan for this purpose.

36 The plan must indicate the
availability of temporary storage capacity to
meet section 9.2 of this appendix. If available
storage capacity is insufficient to meet this
level, then the effective daily recovery
capacity must be derated {downgraded) to the
limits of the available storage capacity.

4.7 The following is an example of a
medium discharge volume planning
calculation for equipment identificationin a
higher wolume port area: The facility's largest
aboveground storagetank volume is 840,000

gallons. Ten percent of this.capacity is 84,000
gqllons Because 10 percent of the facility's
largest tank, or:83,000 gallons, xsgremen’ban
36,000 gallons, 36,000 gallons is used as the
planning volume. The effective daily
recovery capacity is S0 percent-of the
planning volume, or 18,000 gallons per day.
The ability of oil recovery devices 1o meet

this capacity must be calculated using the -

procedures in section 6 of this appendix.
Temporary storage capacity available on-
scene must equal twice the daily recovery

-apacity as indicated in section 9.2 of this
anpendxx. or 36,000 gallons per day. This is
the information the facility owner or.operator
must use to identify and ensure the
availdbility of the required response
resources, by contract or.other approved
means as deseribed in §112.2. The facility
owner shall also identify how much boom is
available Yor use.

5.0 Determining Hesponse Resouroes
Required for the Worst Gase Discharge to the
Maximum Extent Practicable

5.1 A facility owner or operator shall
identify and ensure the availability of, by
contract or otherap means as
described in§ 112.2, sufficient response
resources to respond to the worst case
discharge of ofl tothe maximum extent
practicable. Section 7 of this appendix
describes the method to determine the

necessary response resources. A workshest is
pmwdedasmudmms—1 atthe end of
this appendix to simplify the procedures
involved in calculating the planning volume
for response resources for the worst case
discharge.

5.2 Complexesthat are regulated by EPA
and the USCG must also vonsider planning
for the worst case dischargeat the
transportation-related portion of the facility.
The USCG requires that transportation-
related facility owners-or gperators use a
different calculation Ter the worst case
discharge ‘in the revisiens to 33 CER part 154.

Owners or operators of complex facilities that
are regulated by EPA and the USCG must
compare both calculations of worst case
discharge derived by EPA and the USCG and
plan for whichever volume is greater.

5.3 'Oil spill response resources identified
in the response plan and available, by
contract or other approved means as
described in §112.2, to meet the applicable
worst case discharge planning volume must
be located spch that they are capable of
arriving at the scene of adischarge within the
times specified for the appliceble response
tier Jisted belew:

Tier 1 Tier 2 Tier3

Higher .54 tes
vol
ume
port
areas.

Great
Lakes.

All other
fiver
and
canal,
in-
land,
and
near-
shore
areas.

The three levels o’fxespansexim-s apply to the
amount of time in which facility owners or
operators must plan for response resources to
arrive at the scene of a spill to respond to the
worst case discharge planning volume. For
example, at a worst case discharge in‘an
inland area, the first tier of response
resources (i.e., that amount of on-water and
shoreline cleanup capacity necessary to
respond to the fraction of the worst case
discharge as indicated throngh the series of
steps described in sections 7.2 and 7.3 of this
appendix) would arrive at the scene of the
discharge within 12 hours; the second tier of
res resources would arrive within 36
hours; and the third tier of respense
resources would arrive within 60 hours,

5.4 The effective daily recovery capacity
for oil recovery devices identified in the
response plan must be determined using the
criteria in section 6 of this appendix. A
facility owner or operater shall identify the
storage locations of all response resources
used for each tier. The owner or operator of
a facility whose required daily recovery

capacity exceeds the applicable oonunc&mg
caps in Table 5 of this appendix shall,
appropriate, identify sources of addmom‘l
equipment, their location, and the
arrangements made to obtain this sguipment
during a response. The owner or of
a facility whose calculated plenning volume
exceeds the applicable contracting caps in
Table 5 of this appendix shall, as
appropriate, identify sources of additional
equipment equal to twice the cap listed in
Tier 3 or the amount necessary to reach the
calculated planning volume, whichever is
lower. The resources identified above the cap
shall be capable of arriving on-scene not later
than the Tier3 response times in section 5.3

of this appendix. Nocentract is required.
While general listings of available response
equipment may be used to identify additional
sources {i-e., “public” resources vs. "'private”
resources), the response plan shall identify
thespecific sources, locations, and quantities
of equipment that a Tacility owner or operator
has considered in his-or her planning. When
listing USCG-classified oil spill remnval
orgenization(s) that have sufficient removal
capacnty 1o recover the volumeabove the
capacity cap forthe specific facility,
as 9peciﬁed in‘l‘ahlo 5 of this appendix, it
is not necessary to list specific.quantities of
equipment.

5.5 A facility owneroroperator shall
identify the availability of temporary storage
capacity to meet section 8.2 of this appendix.
If available sterage capacity is insufficient,
then the effective daily recovery capacity
must be derated [downgraded) to the limits
of the available storage capacity.

5.6 'When selecting response resources
necessary to meet the response plan
requirements, the facility owner or operator
shall, as appropriate, ensure that a portion of
those resources is capable of being used in
close-to-shore response activities in shallow
water. For any EPA-regulated facility that is
required to plan for response in shallow
water, at least 20 percent of the on-water
response equipment identified for the
applicable operafing areashall, as
appropriate, be capable of operating in water
of 6 feet or less depth.

5.7 In addition to oil spill recovery
devices, a facility owner or operator shall
identify sufficient quantities of‘boom that are
available, by contract or other approved
means as described in §112.2, toarrive on-
scene within the specified response times for
oil containment.and collection. The specific
quantity of boom required for vollection and
containment will depend on the facility-
specific information and response strategies
employed. A facility owner oroperator shall,
as appropriate, also identify sufficient
quantities of oil containment boam %o pretect
fish and wildlife and semsitive environments.
For further description of fish and wildlife
and sensitive environments, see
I, 11, and 1} to DOC/NOAA's “Guidance for
Facility and Vessel Response Plans: Fish and
Wildlife and Sensitive Environments" {see
Appendix E te this pert, section 10, for
availability), and the applicable ACP. Refer to
1this guidance document for the number of
days and geographic areas {i-e., operating
environments) specified in Table 2.of this

5.8 A facility owneror epesator shall slso
identify, by contract orother
as described in §112.2, the
oil spill removal o:gmmnon‘d In described
in § 112.2) capable of responding to a
shoreline cleanup operation involving the
calculated volume of oil and emulsified ol
that might impact the affected shoreline. The
volume of oil that shall, as appropdm be
planned for is calculated
application of factors.contained in Tnbles 2
and 3-of this appendix. The volume
calculated from these tables is intended to
assist the facility owner or operator to
identify an oil spill removal organization
with sufficient resources and expertise.




Federal Register / Vol.

34114

59, No. 126 / Friday, July 1, 1994 / Rules and Regulations

6.0 Determining Effective Daily Recovery
Capacity for Oil Recovery Devices

6.1 Oil recovery devices identified by a
facility owner or operator must be identified
by the manufacturer, model, and effective
daily recovery capacity. These capacities
must be used to determine whether there is
sufficient capacity to meet the applicable
planning criteria for a small discharge, a
medium discharge, and a worst case
discharge to the maximum extent practicable.

6.2 To determine the effective daily
recovery capacity of oil recovery devices, the
formula listed in section 6.2.1 of this
appendix shall be used. This formula
considers potential limitations due to
available daylight, weather, sea state, and
percentage of emulsified oil in the recovered
material. The RA may assign a lower
efficiency factor to equipment listed in a
response plan if it is determined that such a
reduction is warranted.

6.2.1 The following formula shall be used
to calculate the effective daily recovery
capacity: :

R =T x 24 hours xE

where:

R—Effective daily recovery capacity;

T—Throughput rate in barrels per hour
(nameplate capacity); and

E—20 percent efficiency factor (or lower
factor as determined by the Regional
Administrator).

6.2.2 For those devices in which the
pump limits the throughput of liquid,
throughput rate shall be calculated using the
pump capacity.

6.2.3 For belt or moptype devices, the
throughput rate shall be calculated using the
speed of the belt or mop through the device,
assumed thickness of oil adhering to or
collected by the device, and surface area of
the belt or mop. For purposes of this
calculation, the assumed thickness of oil will
be ¥ inch.

6.2.4 Facility owners or operators that
include oil recovery devices whose
throughput is not measurable using a pump
capacity or belt/mop speed may provide
information to support an alternative method
of calculation. This information must be
submitted following the procedures in
section 6.3.2 of this appendix.

6.3 As an alternative to section 6.2 of this
appendix, a facility owner or operator may
submit adequate evidence that a different
effective daily recovery capacity should be
applied for a specific oil recovery device.
Adequate evidence is actual verified
performance data in spill conditions or tests
using American Society of Testing and
Materials (ASTM) Standard F 631-80, F 808-
83 (1988), or an equivalent test approved by
EPA as deemed appropriate (see Appendix E
to this part, section 10, for general
availability of documents).

6.3.1 The following formula must be used
to calculate the effective daily recovery
capacity under this alternative:

R=DxU
where:
R—Effective daily recovery capacity;

D—Average Oil Recovery Rate in barrels per
hour (Item 26 in F 808-83; Item 13.1.15
incl;‘ 631-80; or actual performance data);
an

U—Hours per day that equipment can
operate under spill conditions. Ten
hours per day must be used unless a
facility owner or operator can
demonstrate that the recovery operation
can be sustained for longer periods.

6.3.2 A facility owner or operator
submitting a response plan shall provide data
that supports the effective daily recovery
capacities for the oil recovery devices listed.
The following is an example of these
calculations:

(1) A weir skimmer identified in a response
plan has a manufacturer’s rated throughput at
the pump of 267 gallons per minute (gpm).
267 gpm=381 barrels per hour (bph)

R=381 bphx24 hr/dayx0.2=1,829 barrels per
day

(2) After testing using ASTM procedures,
the skimmer’s oil recovery rate is determined
to be 220 gpm. The facility owner or operator
identifies sufficient resources available to
support operations for 12 hours per day.

220 gpm=314 bph
R=314 bphx12 hr/day=3,768 barrels per day

(3) The facility owner or operator will be
able to use the higher capacity if sufficient
temporary oil storage capacity is available.
Determination of alternative efficiency
factors under section 6.2 of this appendix or
the acceptability of an alternative effective
daily recovery capacity under section 6.3 of
this appendix will be made by the Regional
Administrator as deemed appropriate.

7.0 Calculating Planning Volumes for a
Worst Case Discharge

7.1 A facility owner or operator shall plan
for a response to the facility’s worst case
discharge. The planning for on-water oil
recovery must take into account a loss of
some oil to the environment due to
evaporative and natural dissipation, potential
increases in volume due to emulsification,
and the potential for deposition of oil on the
shoreline. The procedures for non-petroleum
oils are discussed in section 7.7 of this
appendix.

7.2 The following procedures must be
used by a facility owner or operator in
determining the required on-water oil
recovery capacity:

7.2.1 The following must be determined:
the worst case discharge volume of oil in the
facility; the appropriate group(s) for the types
of oil handled, stored, or transported at the
facility [persistent (Groups 2, 3, 4, 5) or non-
persistent (Group 1)); and the facility’s
specific operating area. See sections 1.2.2 and
1.2.7 of this appendix for the definitions of
non-persistent and persistent oils,
respectively. Facilities that handle, store, or
transport oil from different oil groups must
calculate each group separately, unless the
oil group constitutes 10 percent or less by
volume of the facility's total oil storage
capacity. This information is to be used with
Table 2 of this appendix to determine the
percentages of the total volume to be used for
removal capacity planning. Table 2 of this
appendix divides the volume into three

categories: oil lost to the environment; oil
deposited on the shoreline; and oil available
for on-water recovery.

7.2.2 The on-water oil recovery volume
shall, as appropriate, be adjusted using the
appropriate emulsification factor found in
Table 3 of this appendix. Facilities that
handle, store, or transport oil from different
petroleum groups must compare the on-water
recovery volume for each oil group (unless
the oil group constitutes 10 percent or less
by volume of the facility’s total storage
capacity) and use the calculation that resulis
in the largest on-water oil recovery volume
to plan for the amount of response resources
for a worst case discharge.

7.2.3 The adjusted volume is multiplied
by the on-water oil recovery resource
mobilization factor found in Table 4 of this
appendix from the appropriate operating area
and response tier to determine the total on-
water oil recovery capacity in barrels per day
that must be identified or contracted to arrive
on-scene within the applicable time for each
response tier. Three tiers are specified. For
higher volume port areas, the contracted tiers
of resources must be located such that they
are capable of arriving on-scene within 6
hours for Tier 1, 30 hours for Tier 2, and 54
hours for Tier 3 of the discovery of an oil
discharge. For all other rivers and canals,
inland, nearshore areas, and the Great Lakes,
these tiers are 12, 36, and 60 hours,

7.2.4 The resulting on-water oil recovery
capacity in barrels per day for each tier is
used to identify response resources necessary
to sustain operations in the applicable
operating area. The equipment shall be
capable of sustaining operations for the time
period specified in Table 2 of this appendix
The facility owner or operator shall identify
and ensure the availability, by contract or
other approved means as described in
§112.2, of sufficient oil spill recovery
devices to provide the effective daily oil
recovery capacity required. If the required
capacity exceeds the applicable cap specified
in Table 5 of this appendix, then a facility
owner or operator shall ensure, by contract
or other approved means as described in
§112.2, only for the quantity of resources
required to meet the cap, but shall identify
sources of additional resources as indicated
in section 5.4 of this appendix. The owner or
operator of a facility whose planning volume
exceeded the cap in 1993 must make
arrangements to identify and ensure the
availability, by contract or other approved
means as described in § 112.2, for additional
capacity to be under contract by 1998 or
2003, as appropriate, For a facility that
handles multiple groups of oil, the required
effective daily recovery capacity for each oil
group is calculated before applying the cap
The oil group calculation resulting in the
largest on-water recovery volume must be
used to plan for the amount of response
resources for a worst case discharge, unless
the oil group comprises 10 percent or less by
volume of the facility’s total oil storage
capacity.

7.3 The procedures discussed in sections
7.3.1-7.3.3 of this appendix must be used to
calculate the planning volume for identifying
shoreline cleanup capacity (for Groups 1
through Group 4 oils).
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7.32 Thefollowing must be detérmined:
the worst case discharge wolume of oil forthe
facility: the appropriate group(s) for the types
of oil handled, stored,-or transported at the
facility [persistent (Groups2,:3..or4})ornon-
,)emstemicmqp 13); and the,geographic
area(s)in which the facility operates {i.e.,
operating areas). For.a facility handling,
storing,-or transperting0il fram different
groups, each group must be calculated
separately. Using this information, Table 2 of
this appendix must be used 1o determine the
percentages of the total volume to beased for
shoreline cleanup resource planning,

7.3.2 Theshoreline cleanup planning
volume must be adjusted to reflect.an
emulsification factorusing the same
procedure as described in section 7.2.2.0f
this appendix.

7.3.3 The resulting volume shall be used
to identify an oil spill removal organization
with the appropriate shoreline cleanup
capability.

7.4 A response:plan must identify
response resources with fire fighting
capability. The owner or.operator of.a facility
for a facility that handles, stores, ar
transports Group 1 through Group % oils that
does not have adeguate Tire Tighting resources
located at the facility or that cennot rely on
sufficient local fire fighting resources must
identify adequate fire fighfing resources. 1tis
recommended that the facility owner or
operator ensure, by comtract or other

approved means as described in § 112.2, the
availability of fhese resources. The response
plan must glso identify an ‘individual located
at the fecility to work with the fire
department for Group 1 through ‘Group 4 oil
fires. This individual shall also verify that
sufficient welltrained fire Tighting resources
are available within a reaaonablensponse
time to & worst case scenerio. The individual
may be the qualified indiviual identified in
the response plen-or anotherappropriate
individual located at the facility.

7.5 The following is an example of the
procedure described above in:sections 7.2
and 7.3 of this appendix: A fecility with.a
270,000 barrel (11.3 million gallons) eapacity
for #6 oil (gpecific gravity 0.96) is’located in
a higher valume port area. The facility is on
a peninsula and has decks onboth the-ocean
and bay sides. The facility has four
aboveground oil storage tanks with a
combined total capacity of 80,000 barrels
(3.36 million gallons).and no secondary
containment. The remaining facility tanks are
inside secondary containment structures. The
largest aboveground oil storage tank (80,000
barrels or 3.78 million gallons) has itsown
secondary containment. Two 50,000 barrel
(2.1 million gallon) tanks (that are not
connected by a manifold) are within a
common secondary-containment tank area,
which is capable of‘holding 100,000 barrels
(4.2 million gallons) plussufficient
freeboard.

7.5.1 The waorst case discharge for the
facility is calculated by adding the capacity
of all aboveground oil storage tanks without
secondary containment (80,000 barrels) plus
the capacity-of the largest aboveground oil
storage tank inside secondary containment.
The resulting worst case discharge volume is
170,000 barrels or 7.14 million gallons.

7.5.2  Because the requirements for Tiers
1,2, 2nd 3 forinland and nearshore exceed
the caps identified in Table 5 of this
appendix, the facility owner will contract for
a response to 10,000 barrels per-day (bpd] for
Tier1,:20,;000bpd for Tier 2, a.nd 40,000'bpd
for Tier 3. Resources for the remaining 7.850
bpd for Tier 1, 9750 bpd for Tier 2, and
7,600 bpd for Tier 3 shall be identified but
need not be contracted for in advance. The
facility owner or-operator shall, es
appropriate, also identify or contract for
quantities of boom identified in their

‘plan for the protection of fish and
wildlife and sensitive environments within
the area potentidlly impacted by a worst case
discharge from the facility. For further
description of fish and wildlife and sensitive
environments, see A ices 1,11, and T to
DOC/NOAA's “Guidance for Facility and
Vessel Response Plans: Fish end Wildlife end
Sensitive Environments,” {see Appendix Eto
this part, section 19, foravailability) and the
applicable ACP. Attachment' C-Hl to
Appendix C providesamethod for
calculating a planning distance to fish and
wildlife and sensitive environments and
public drinking water intakes that maybe
impacted in the event of a worst.case
discharge.

76 The procedures discussed in sections
7.65.1—7:6:3 of this appendix must be used 1o
determine appropriate response resources for
facilities with Group 5 oils.

7.6.1 The owner or operator-of a facility
that handles, stores, or transports Group 5
oils shall, as appropriate, identify the
response resources available by contract or
other means, as described in
§112.2. The equipment identified ina
response plan shall, as-appropriate, include:

11) Sonar, sampling equipment,or other
xmethods for locating the oil on the bottom or
suspended in the water column;

{2)Containment boom, sorbent boom, siit
curtains, or other metheds for containing the
«0il that may remain floating on the surface
orto reduce spreading on the bottom;

(3) Dredges, pumps, or other eguipment
necessary to recover oil from the bottom and
shoreline;

(2) Equipment necessary 1o assess the
impact of such discharges; and

{6) Other appropriate equipment necessary
1o respond to a involving the type
of oil handled, stored, or transported.

7:86.2 Response resources identified ina
response plan for a facility that handles,
stores, or transports Group 5 oils under
section 7.6.1 of this appendix shall be
capable of being deployed (on site) within 24
hours of dxsoovely of a discharge to the area
where the facility is operating.

763 A response plan must identify
response resources with fire fighting
capability. The owner or operator of a facility
thet hendles, stores, or transports Group 5
oils that does not have adequaete fire |
resources located at the facility or that cannot
rely on sufficient local fire fighting resources
must kdenﬁfy.adequam fire fighting
resources. It is recommended that the owner

‘oroperator-ensure, by contract or other
approved means as described in §112.2, the
availability of these resources. The response
plan shall also identify an individual located

at the Tacility to work with the fire
department for Group 5 oil fires. This
individual shall also verify that sufficient
well-trained fire fighting resources are
available withina reasensgble response time
to respond to'a worst case discharge. The
individual may be the qualified individual
identified in the plan oranocther
appropriate individual located at the facility

7.7 "The procedures-described in sections
7.7.4-7.7.5 of thisappendix must be used to
determine appropriate response plan
development and-evaluation criteria for
facilities that handle, store, or transport non-
petroleum oils. Refer to section 8 of this
appendix for information on the limitations
on the use of dispersants for inland and
nearshore areas.

771 An owneroroperatorof afacility
that handles, stores, or transports non-
petroleum oil must provide information in
‘his-or her plan that identifies:

(1) Procedures and strategies for
responding toa worst case discharge of non-
jpetroleum oils to the maximum extert
practicable; and

{2) ‘Sources of the eguipment and supplies
necessary to locate, recover, and mitigate
such-a discharge.

7.7:2 An owneror operater-of a facility
that handles, stores, or transports non-
petroleum oil must ensure thatany
equipment identified in a response plan is
capable of operating in the conditions
expected in the geographic area(s) (i.e.,
operating envirenments) in which the Tacility
operates using the criteriain Table 1 of this
appendix. When evaluating the operability of
equipment, the facility owner or.operator
must consider limitations that are identified
in the appropridte ACPs, including:

(1) Tce conditions;

(2) Debris;

(3) Temperature ranges; and

(@) Weather-related visibility.

7.7.3 The owner or operator of & facility
that handles, stores, or transports non-
petroleum oil must identify the response
resources that are available by contractor
other approved means, as.described in
§112.2. The equipment described in the
response plan shall, as appropriate, include:

{1) Containment boom, sorbent boom, or
other methods for containing oil floating on
the surface or-to protect shorelines from
impact;

(2)-Oil recovery devices appropriate forthe
type of non-petroleum oil carried; and

(3) Other appropriate equipment necessary
torespond to a discharge involving the type
of oil carried.

7.7.4 Response resources identified in a
response plan according to section 7.7.3 of
this appendix must be capable of
commencing an effective onsscene response
within the applicable tier response timesin
section ‘5.3 of this appendix.

7.7:5 Avresponse plan mustidentify
response resources with fire fighting
capability. The owner or-operator of a facility
that handles, stores, or trensports non-
petroleum oils that does not have adequate
fire fighting resources located at the Tacility
or that cannot rely on sufficient local fire
fighting resources must identify adequate fire
fighting resources. It is recommended that
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the owner or operator ensure, by contract or
other approvaij)fneans as described in
§112.2, the availability of these resdurces.
The response plan must also identify an
individual located at the facility to work with
the fire department for non-petroleum fires.
This individual shall also verify that
sufficient well-trained fire fighting resources
are available within a reasonable response
time to a worst case scenario, The individual
may be the qualified individual identified in
the response plan or another appropriate
individual located at the facility.

8.0 Determining the Availability of
Alternative Response Methods

8.1 For dispersants to be identified in a
response plan, they must be on the NCP
Product Schedule that is maintained by EPA.
(Some States have a list of approved
dispersants for use within State waters.
These State-approved dispersants are listed
on the NCP Product Schedule.)

8.2 Identification of dispersant
application in the plan does not imply that
the use of this technique will be authorized.
Actual authorization for use during a spill
response will be governed by the provisions
of the NCP and the applicable ACP. To date,
dispersant application has not been approved
by ACPs for inland areas or shallow
nearshore areas.

9.0 Additional Equipment Necessary to
Sustain Response Operations

9.1 A facility owner or operator shall, as
appropriate, ensure that sufficient numbers
of trained personnel and boats, aerial
spotting aircraft, containment boom, sorbent
materials, boom anchoring materials, and
other supplies are available to sustain
response operations to completion. All such

equipment must be suitable for use with the
primary equipment identified in the response
plan. A facility owner or operator is not
required to list these resources, but shall
certify their availability.

9.2 A facility owner or operator shall
evaluate the availability of adequate
temporary storage capacity to sustain the
effective daily recovery capacities from
equipment identified in the plan. Because of
the inefficiencies of oil spill recovery
devices, response plans must identify daily
storage capacity equivalent to twice the
effective daily recovery capacity required on-
scene, This temporary storage capacity may
be reduced if a facility owner or operator can
demonstrate by waste stream analysis that
the efficiencies of the oil recovery devices,
ability to decant waste, or the availability of
alternative temporary storage or disposal
locations will reduce the overall volume of
oily material storage requirement. .

9.3 A facility owner or operator shall
ensure that his or her planning includes the
capability to arrange for disposal of recovered
oil products. Specific disposal procedures
will be addressed in the applicable ACP,

10.0 References and Availability

10.1  All materials listed in this section
are part of EPA’s rulemaking docket, and are
located in the Superfund Docket, Room
M2615, at the U,S. Environmental Protection
Agency, 401 M Street, SW., Washington, DC
20460 (Docket Number SPCC-2P). The
docket is available for inspection between
9:00 a.m. and 4:00 p.m., Monday through
Friday, excluding Federal holidays.
Appointments to review the docket can be
made by calling 202-260-3046. The public
may copy a maximum of 266 pages from any
regulatory docket at no cost. If the number of

pages topied exceeds 266, however, a charge
of 15 cents will be incurred for each
additional page, plus a $25.00 administrative
fee. Charges for copies and docket hours are
subject to change.

10.2 The docket will mail copies of
materials to requestors who are outside the
Washington D.C. metro area. Materials may
be available from other sources, as noted in
this section. The ERNS/SPCC Information
line at 202-260-2342 or the RCRA/
Superfund Hotline at 800-424-9346 may also
provide additional information on where to
obtain documents. To contact the RCRA/
Superfund Hotline in the Washington, DC
metropolitan area, dial 703-412-9810. The
Telecommunications Device for the Deaf
(TDD) Hotline number is 800-553-7672, or,
in the Washington, DC metropolitan area,
703-412-3323.

10.3 Documents Referenced

(1) National Preparedness for Response
Exercise Program (PREP). The PREP draft
guidelines are available from United States
Coast Guard Headquarters (G-MEP-4), 2100
Second Street, SW., Washington, DC 20593
(See 58 FR 53990, October 19, 1993, Notice
of Availability of PREP Guidelines).

(2) “Guidance for Facility and Vessel
Response Plans: Fish and Wildlife and
Sensitive Environments’ (published in the
Federal Register by DOC/NOAA at 59 FR
14713, March 29, 1994). The guidance is
available in the Superfund Docket (see
sections 10.1 and 10.2 of this appendix).

(3) ASTM Standards. ASTM F 715, ASTM
F 989, ASTM F 631-80, ASTM F 808-83
(1988). The ASTM standards are available
from the American Society for Testing and
Materials, 1916 Race Street, Philadelphia, PA
19103-1187.

TABLE 1 TO APPENDIX E—RESPONSE RESOURCE OPERATING CRITERIA

Oil Recovery Devices

Operating environment

Sea state

ifi
Significant wave

Rivers and Canals

Great Lakes
Ocean .

Ocean

Significant Wave Height !

Boom height—inches (draft plus freeboard)
Reserve Buoyancy to Weight Ratio
Total Tensile Strength—pounds

Skirt Fabric Tensile Strength—pounds
Skirt Fabric Tear Strength—pounds

<6

34
242
3:1to 4:1
220,000

500

125

! Oil recovery devices and boom shall be at least capable of operating in wave heights up to and including the values listed in Table 1 for each

operating environment.
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TABLE 2 TO APPENDIX E—REMOVAL CAPACITY PLANNING TABLE

Spill location

Rivers and canals

Nearshorefinland Great Lakes

Sustainability of on-water oil recovery

3 days

4 days

Oil group !

Percent re~
covered
floating oil

Percent nat-
ural dissipa-

Percent oil
onshore

Percent nat-
ural dissipa-
tion

Percent re-
covered
fioating oil

Percent oil
Onshore

Non-persistent oils

Light crudes
. Medium crudes and fuels ...
. Heavy crudes and fueis

BN — |

10
15
15
20

10
45
65
75

-80
50
30
10

20

Group 5 oils are defined in section 1.2.7 of this appendix; the response resource considerations are outlined in section 7.6 of this appendix.

' Non-petroleum oils are defined in section 1.2.3 of this appendix; the response resource considerations are outlined In section 7.7 of this ap-

pendix.

TABLE 3 TO APPENDIX  E—EMULSI-
FICATION FACTORS FOR PETROLEUM
OiL GROUPS?

TABLE 3 TO APPENDIX E—EMULSIK
FICATION FACTORS FOR PETROLEUM
OiL. GrRoups '—Continued

Non-Persistent Qil:

Persistent Oil:
Group 2
Group 3

Group 5 oils are dsfined in section 1.2.7 of
this appendix; the response resoyrce con-
siderations are outlined in section 7.6 of
this appendix.
1Ses sections 1.2.2 and 1.2.7 of this appendix for group

m»enaﬁons for non-persistent and persistent olls, respec-

TABLE 4 TO APPENDIX E—ON-WATER
OIL "RECOVERY.- RESOURCE MOBILI-
ZATION FACTORS

Operating area

Tier1 | Tier2

Tier 3

Rivers and Ca-

intand/Nearshore
Great Lakes ...

0.30 0.40

0.15 025

0.60
0.40

Note: These mobilization factors are for total
resources mobilized, not incremental response

resources.

TABLE 5 TO APPENDIX E—RESPONSE CAPABILITY CAPS BY OPERATING AREA

Tier 1

Tier 2

Tier 3

February 18, 1993:
All except Rivers & Canals, Great Lakes

Great Lakes ....

Rivers & Canals
February 18, 1998:
All except Rivers & Canals, Great Lakes
Great Lakes
Rivers & Canals
February 18, 2003:
All except Rivers & Canals, Great Lakes ..

12.5K bbis/day
6.35K bbis/day
1.875K bbis/day

20K bIS/AAY -......ceni

10K bbis/day ...

25K bbls/day
12.3K bbis/day ...
3.75K bbls/day

TBD

Great Lakes
Rivers & Canals

78D

40K bbis/day.
20K bbis/day.
6.0K bbis/day.

50K bbls/day.
25K bbls/day.
7.5K bbis/day.

TBD.
T8D.
TBD.

Note: The ca

TBD=To Be Determined.

Attachments to Appendix E
BILLING CODE 8560-50-P

show cumulative overall effective daily recovery capacity, not incremental increases.
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ATTACHMENT E-1 --
WORKSHEET TO PLAN VOLUME OF RESPONSE RESOURCES
FOR WORST CASE DISCHARGE

I Background Information

(A) Calculate Worst Case Discharge in barrels (Appendix D)

Step (B) Oil Group' (Table 3 and section 1.2 of this appendix)

Step (C) Operating Area (choose one) . . . - Nearshore/Inland
' Great Lakes !

Step (D) Percentages of Oil (Table 2 of this appendix)

Percent Lost to Percent Recovered Percent
Natural Dissipation Floating Oil 0il Onshore

Step (El1) On-Water Oil Recovery Step (D2) x Step (A)
100

Step (E2Z) Shoreline Recovery Step (D3) x Step (A) . .

Step (F) Emulsification Factor
(Table 3 of this appendix) . . . . . .

Step (G) On-Water Oil Recovery Resource Mobilization Factor
(Table 4 of this appendix)

Tier 1 Tier 2

(G1) (G2) (63)

L\ facility that handles, stores, or transports multiple groups of oil must do separate
calculations for each oil group on site except for those oil groups that constitute 10 percent or
less by volume of the total oil storage capacity at the facility. For purposes of this
calculation, the volumes of all products in an oil group must be summed to determine the
percentage of the facility’s total oil storage capacity.
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ATTACHMENT E-1 (CONTIRUED) --
WORKSHEET TO PLAN VOLUME OF RESPONSE RESOURCES
POR WORST CASE DISCHARGE

part II On-Water Oil Recovery Capacity (barrels/day)

Tier 1 Tier 2

Step.(E1) x Step (F) x Step (E1) x Step (F) x Step (E1) x Step (F) x
Step (G1) Step (G2) Step (G3)

part III Shoreline Cleanup Volume (barrels) . . « . . .

Step (E2) x Step (F)

part IV On-Water Response Capacity By Operating Area
(Table 5 of this appendix)
(Amount needed to be contracted for in barrels/day)

Tier 1 Tier 2

1) (J2) (43)

part V On-Water Amount Needed to be Identified, but not Contracted for in
Advance (barrels/day)

Tier 1 Tier 2 Tier 3

part Il Tier 1 = Step (41) Part 11 Tier 2 - Step (J2) Part 11 Tier 3 - Step (J3)

NOTE: To convert from barrels/day to gallons/day, multiply the quantities in
Parts 1I through V by 42 gallons/barrel.
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ATTACHMENT E-1 EXAMPLE -~
WORKSHEET TO PLAN VOLUME OF RESPONSE RESOURCES
FPOR WORST CASE DISCHARGE

I Background Information

(A) Calculate Worst Case Discharge in barrels (Appendix D) 170,000

CAY

Step (B) Oil Group’ (Table 3 and section 1.2 of this appendix)

Step (C) Operating Area (chocse one) . . . . . . . X | Nearshore/Inland
< Great Lakes

Step (D) Percentages of Oil (Table 2 of this appendix)

Percent Lost to Percent Recovered
Natural Dissipation Floating Oil

10 50 70

1) (02) (03)

Step (El1) On-Water Oil Recovery Step (D2) x Step (A) 85,000
100 (ED),

Step (E2) Shovreline Recovery Step (D3) x Step (A) « « | 119,000
100 (E2)

Step (F) Emulsification Factor 1.4
(Tabla 3 of this appendix) « v s o ¢ i s o ol a's

Step (G) On-Water Oil Recovery Resource Mobilization Factor
(Table 4 of this appendix)

Tier 1 Tier 2 Tier 3
0.15 0.25 0.40

(61) (G2) (G3)

Lok facility that handles, stores, or transports multiple groups of oil must do separate calculations for
each oil group on site except for those oil groups that constitute 10 percent or less by volume of the total
oil storage capacity at the facility. For purposes of this calculation, the volumes of all products in an
oil group must be summed to determine the percentage of the facility’s total oil storage capacity.
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ATTACEMENT E-1 EXAMPLE (CONTINUED) --
WORKSHEET TO PLAN VOLUME OF RESPO™C™ RESOURCES
FOR WORST CASE DISCHARGE

part IT On-Water Oil Recovery Capacity (barrels/day)

Tier 1 Tier 2 Tier 3

17,850 29,750 47,600

Step (E1) x Step (F) x Step (E1) x Step (F) x Step (E1) x Step (F) x
Step (G1) Step (G2) Step (G3)

Part III Shoreline Cleanup Volume (barrels) . . « « « « 166,600

Step (E2) x Step (F)

rPart IV On-Water Response Capacity By Operating Area

(Table 5 of this appendix)
(Amount needed to be contracted for in barrels/day)

Tier 1 Tier 2 Tier 3

10,000 20,000 40,000

(€3] J2) 3

Part V On-Water Amount Needed to be Identified, but not Contracted for in
Advance (barrels/day)

Tier 1 Tier 2 Tier 3

7,850 9,750 7,600

Part Il Tier 1 - Step (J1) Part Il Tier 2 - Step (J2) Part I1 Tier 3 - Step (J3)

To convert from barrels/day to gallons/day, multiply the quantities in -
II through V by 42 ga)lons/barrel.

BILLING CODE 6560-50-C
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Appendix F To Part 112—Facility-Specific
Response Plan

Table of Contents

1.0 Model Facility-Specific Response
Plan
1.1 Emergency Response Action Plan
1.2 Facility Information
1.3 Emergency Response Information
1.3.1 Notification
1.3.2 Response Equipment List
1.3.3 Response Equipment Testing/
Deployment
1.3.4 Personnel
1.3.5 Evacuation Plans
1.3.6 Qualified Individual's Duties
1.4 Hazard Evaluation
1.4.1 Hazard Identification
1.4.2 Vulnerability Analysis
1.4.3 Analysis of the Potential for an Oil
Spill
1.4.4 Facility Reportable Oil Spill History
1.5 Discharge Scenarios
1.5.1 Small and Medium Discharges
1.5.2 Worst Case Discharge
1.6 Discharge Detection Systems
1.6.1 Discharge Detection By Personnel
1.6.2 Automated Discharge Detection
1.7 Plan Implementation
1.7.1 Response Resources for Small,
Medium, and Worst Case Spills
1.7.2 Disposal Plans

1.7.3 Containment and Drainage Planning
1.8 Self-Inspection, Drills/Exercises, and
Response Training
1.8.1 Facility Self-Inspection
1.8.1.1 Tank Inspection
1.8.1.2 Response Equipment Inspection
1.8.1.3 Secondary Containment
Inspection
1.8.2 Facility Drills/Exercises
1.8.2.1 Qualified Individual Notification
Drill Logs
1.8.2.2 Spill Management Team Tabletop
Exercise Logs
1.8.3 Response Training
1.8.3.1 Personnel Response Training Logs
1.8.3.2 Discharge Prevention Meeting
Logs
1.9 Diagrams
1.10 Security
2.0 Response Plan Cover Sheet
3.0 Acronyms
4.0 References

1.0 Model Facility-Specific Response Plan

(A) Owners or operators of facilities
regulated under this part which pose a threat
of substantial harm to the environment by
discharging oil into or on navigable waters or
adjoining shorelines are required to prepare
and submit facility-specific response plans to
EPA in accordance with the provisions in
this appendix. This appendix further
describes the required elements in
§112.20(h).

(B) Response plans must be sent to the
appropriate EPA Regional office. Figure F-1
of this Appendix lists each EPA Regional
office and the address where owners or
operators must submit their response plans.
Those facilities deemed by the Regional
Administrator (RA) to pose a threat of
significant and substantial harm to the
environment will have their plans reviewed
and approved by EPA. In certain cases,
information required in the model response
plan is similar to information currently
maintained in the facility’s Spill Prevention,
Control, and Countermeasures (SPCC) Plan as
required by 40 CFR 112.3. In these cases,
owners or operators may reproduce the
information and include a photocopy in the
response plan.

(C) A complex may develop a single
response plan with a set of core elements for
all regulating agencies and separate sections
for the non-transportation-related and
transportation-related components, as
described in § 112.20(h). Owners or operators
of large facilities that handle, store, or
transport oil at more than one geographically
distinct location (e.g., oil storage areas at
opposite ends of a single, continuous parcel
of property) shall, as appropriate, develop
separate sections of the response plan for
each storage area.

BILLING CODE 8560-50-P
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1.1 Emergency Response Action Plan

Several sections of the response plan shall
be co-located for easy access by response
personne] during an actual emergency or oil
spill. This collection of sections shall be
called the Emergency Response Action Plan.
The Agency intends that the Action Plan
contain only as much information as is
necessary to combat the spill and be arranged
so response actions are not delayed. The
Action Plan may be arranged in a number of
ways. For example, the sections of the
Emergency Response Action Plan may be
photocopies or condensed versions of the
forms included in the associated sections of
the response plan. Each Emergency Response
Action Plan section may be tabbed for quick
reference. The Action Plan shall be
maintained in the front of the same binder
that contains the complete response plan or
it shall be contained in a separate binder. In
the latter case, both binders shall be kept
together so that the entire plan can be
accessed by the qualified individual and
appropriate spill response personnel. The
Emergency Response Action Plan shall be
made up of the following sections:

. Qualified Individual Information (Section
1.2) partial

. Emergency Notification Phone List
(Section 1.3.1) complete

. Spill Response Notification Form (Section
1.3.1) complete

. Response Equipment List and Location
(Section 1.3.2) complete

. Response Equipment Testing and

.Deployment (Section 1.3.3) complete

. Facility Response Team (Section 1.3.4)
partial

. Evacuation Plan (Section 1.3.5) condensed

. Immediate Actions (Section 1.7.1)
complete

. Facility Diagram (Section 1.9) complete

1.2 Facility Information

The facility information form is designed
to provide an overview of the site and a
description of past activities at the facility.
Much of the information required by this
section may be obtained from the facility’s
existing SPCC Plan.

1.2.1 Facility name and location: Enter
facility name and street address. Enter the
address of corporate headquarters only if
corporate headquarters are physically located
at the facility. Include city, county, state, zip
code, and phone number.

1.2.2 Latitude and Longitude: Enter the
latitude and longitude of the facility. Include
degrees, minutes, and seconds of the main
entrance of the facility.

1.2.3 Wellhead Protection Area: Indicate
if the facility is located in or drains into a
wellhead protection area as defined by the
Safe Drinking Water Act of 1986 (SDWA).1
The response plan requirements in the
Wellhead Protection Program are outlined by

1 A wellhead protection area is defined as the
surface and subsurface area surrounding a water
well or wellfield, supplying a public water system,
through which contaminants are reasonably likely
to move toward and reach such water well or
wellfield. For further information regarding State
and territory protection programs, facility owners or
operators may contact the SDWA Hotline at 1-800-
426-4791.

the State or Territory in which the facility
resides.

1.2.4 Owner/operator: Write the name of
the company or person operating the facility
and the name of the person or company that
owns the facility, if the two are different. List
the address of the owner, if the two are
different.

1.2.5 Qualified Individual: Write the
name of the qualified individual for the
entire facility. If more than one person is
listed, each individual indicated in this
section shall have full authority to
implement the facility response plan. For
each individual, list: name, position, home
and work addresses (street addresses, not
P.O. boxes), emergency phone number, and
specific response training experience,

1.2.6 Date of Oil Storage Start-up: Enter
the year which the present facility first
started storing oil.

1.2.7 Current Operation: Briefly describe
the facility's operations and include the
Standard Industry Classification (SIC) code.

1.2.8 Dates and Type of Substantial
Expansion: Include information on
expansions that have occurred at the facility.
Examples of such expansions include, but are
not limited to: Throughput expansion,
addition of a product line, change of a
product line, and installation of additional
oil storage capacity. The data provided shall
include all facility historical information and
detail the expansion of the facility. An
example of substantial expansion is any
material alteration of the facility which
causes the owner or operator of the facility
to re-evaluate and increase the response
equipment necessary to adequately respond
to a worst case discharge from the facility.
Date of Last Update:

Facility Information Form

Facility Name:
Location (Street Address):
City: State: Zip:
County: Phone Number: ()

Latitude: Degrees Minutes
Seconds
Longitude: ______ Degrees ______ Minutes
Seconds
Wellhead Protection Area:
Owner:
Owner Location (Street Address):
(if different from Facility Address)
City: State: Zip:
County: Phone Number: ( )

Operator (if not Owner)) —m8 ——
Qualified Individual(s): (attach additional
sheets if more than one)
Name:
Position:
Work Address:
Home Address:
Emergency Phone Number: (
Date of Oil Storage Start-up:
Current Operations:

) ——

Date(s) and
Expansion(s):

Type(s) of Substantial

(Attach additional sheets if necessary)

1.3 Emergency Response Information
(A) The information provided in this
section shall describe what will be

needed in an actual emergency
involving the discharge of oil or a
combination of hazardous substances
and oil discharge, The Emergency
Response Information section of the
plan must include the following
components:

(1) The information provided in the
Emergency Notification Phone List in section
1.3.1 identifies and prioritizes the names and
phone numbers of the organizations and
personnel that need to be notified
immediately in the event of an emergency.
This section shall include all the appropriate
phone numbers for the facility. These
numbers must be verified each time the plan
is updated. The contact list must be
accessible to all facility employees to ensure
that, in case of a discharge, any employee on
site could immediately notify the appropriate
parties.

(2) The Spill Response Notification Form
in section 1.3.1 creates a checklist of
information that shall be provided to the
National Response Center (NRC) and other
response personnel. All information on this
checklist must be known at the time of
notification, or be in the process of being
collected. This notification form is based on
a similar form used by the NRC. Note: Do not
delay spill notification to collect the
information on the list.

(3) Section 1.3.2 provides a description of
the facility's list of emergency response
equipment and location of the response
equipment. When appropriate, the amount of
oil that emergency response equipment can
handle and any limitations (e.g., launching
sites) must be described.

(4) Section 1.3.3 provides information
regarding response equipment tests and
deployment drills. Response equipment
deployment exercises shall be conducted to
ensure that response equipment is
operational and the personnel who would
operate the equipment in a spill response ars
capable of deploying and operating it. Only
a representative sample of each type of
response equipment needs to be deployed
and operated, as long as the remainder is
properly maintained. If appropriate, testing
of response equipment may be conducted
while it is being deployed. Facilities without
facility-owned response equipment must
ensure that the oil spill removal organization
that is identified in the response plan to
provide this response equipment certifies
that the deployment exercises have been me!
Refer to the National Preparedness for
Response Exercise Program (PREP)
Guidelines (see Appendix E to this part,
section 10, for availability), which satisfy Oil
Pollution Act (OPA) response exercise
requirements.

(5) Section 1.3.4 lists the facility response
personnel, including those employed by the
facility and those under contract to the
facility for response activities, the amount of
time needed for personnel to respond, their
responsibility in the case of an emergency,
and their level of response training. Three
different forms are included in this section.
The Emergency Response Personnel List
shall be composed of all personnel employed
by the facility whose duties involve
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responding to emergencies, including oil
spills, even when they are not physically
present at the site. An example of this type
of person would be the Building Engineer-in-
Charge or Plant Fire Chief. The second form
is a list of the Emergency Response
Contractors (both primary and secondary)
retained by the facility. Any changes in
contractor status must be reflected in updates
1o the response plan. Evidence of contracts
with response contractors shall be included
in this section so that the availability of
resources can be verified. The last form is the
Facility Response Team List, which shsll be
composed of both emergency response
personnel (referenced by job title/position)
and emergency response contractors,
included in one of the two lists described
above, that will respend immediately upan
discovery of an’oil spill or other emergency
(i.e., the first people to respond). These are
10 be persons normally on the facility
premises OF primary response contractors.
Examples of these personnel would be the
Facility Hazardous Materials (HAZMAT)
Spill Team 1, Facility Fire Engine Company
1, Production Supervisor, or Transfer
Supervisor. Company personnel must be able
pond immediately and adequately if
contractor support is not available.

(8) Section 1.3.5 lists factors that must, as
appropriate, be considered when preparing
an evacuation plan.

(7) Section 1.3.6 references the
responsibilities of the qualified individual for
the facility in the event of an emergency.

(B) The information provided in the
emergency response section will aid in the
assessment of the facility’s ability to respond

1o a worst case discharge and will identify
|ditional assistance that may be needed. In
ion, the facility owner or operator may
to produce a wallet-size card containing
a checklist of the immediate response and
notification steps to be taken in the event of
an oil discharge.

1.3.1 Notification

Date of Last Update:

Emergency Notification Phone List Whom To
Notify

Reporter's Name:
Date;
Facility Name:
Owner Name:
Facility Identification Number: ——
Date and Time of Each NRC Notification: —

Organization Phone No.

Organization Phone No.

1. National Response

Center (NRC): 1-800-424-8802

13. Hospitals:

2. Qualified Individual:
Evening Phone:

3. Company Response
Team:

Evening Phone:

4. Federal On-Scene Co-
ordinator (OSC) and/or
Regional Response
Center (RRC):
Evening Phone(s}:
Pager Number(s):

5. Local Response Team
{Fire Dept./Coopera-
fives):

6. Fire Marshall:

Evening Phone:

7. State Emergency Re-
sponse Commission
(SERC):

Evening Phone:

8. State Police;

9. Local Emergency
Planning Committee
(LEPC):

10. Local Water Supply
System:

Evening Phone:
11. Weather Report:
12. Local TelevisiorV

Radio Station for Evac-
uation Notification:

Spill Response Notification Form

Reporter's Last Name:
First:

M.1.:

Position:

Phone Numbers:
Day ( )
Evening( )

Company:

Organization Type:
Address:

City:
State;

Zip:

Were Materials Discharged? (Y/N)
Confidential? (Y/N)

Meeting Federal Obligations to Report?

{Y/N) Date Called:

Calling for Responsible Party?
Time Called:

Incident Description

Source and/or Cause of Incident:

(Y/N)

Date of Incident:
Time of Incident: AM/PM
Incident Address/Location:

Nearest City: State:
County: Zip:

Distance from City: Units of Measure:
______ Direction from City:

Section: Township:

Borough:

Container Type: ______ Tank Oil Storage

Capacity: Units of Measure:

Range:

Facility Oil Storage Capacity: Units
of Measure: _______

Facility Latitude: Degrees
Minutes Seconds

Facility Longitude: Degrees
Minutes Seconds

Material

CHRIS Code Discharged quantity

Material Discharged

Unit of measure in'water

Quantity Unit of measure

Response Action
Actions Teken to Correct, Control or Mitigate
Incident:

Impact

Number of Injuries: ______ Number of
Deaths:
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Were there Evacuations? ______ (Y/N)
Number Evacuated: _______

Was there any (Y/N)

Damage in Dollars (appmxunale)

Medium Affected:

Description:
More Information about Medium:

Additional Information

Any information about the incident not
recorded elsewhere in the report:

Caller Netifieations

EPA? (Y/N) USCG?
State? (Y/N)

Other? (Y/N) Describe:

1.3.2 Response Equipment List
Date of Last Update:

Facility Response Equipment List

(Y/N)

1, Skimmers/Pumps—Operational Status: —

Type, Model, and Year:

Year

Mode!
N;lrrﬁg:r: 9
% gal./min.

ve Recovery Rate: —

Stomlg.e Location(sk
Date Fuel Last Changed.
tional Status:

Type, . and Year:

Ty Model  Year
Number:

Size (length): fr.

Cantainment Area: sq. ft.

Storage Location:

3. Chemicals Stored (Dispersants listed on
EPA’s NCP Product Schedule]

Amount

Date
purchased

Treatment

St
capacity cation

locahon

Were appropriate procedures used to
receive approval for use of dispersants in
accordance with the NCP (40 CFR 300.910)

and the Area Contingency Plan (ACP), where
applicable? (Y/N).

Name and State of On-Scene Coordinator
(OSC) authorizing use:

Date Authorized:
4. Dispersant Dispeusngqmpment——

Operational Status:

.

Type and year

Response -
time
(minutes)

Storage:

5. Sorbents—Operational Status:
Type-and Year Purchased:
Amount:

tion/number

Storage loca-

Absorption Capacity (gal.):
Storage Location{s):

6. Hand Tools—Operational Status; ———

Type and
year

Storage
location

Quantity

8. Fire Fighting and Personnel Protective
Equipment—Operational Status:

Type and

: Storage
year Quantity location

7. Communication Equipment (include
operating frequency and channel and/or
cellular phone numbers)—Operational
Status:

Last Deploymenl Drill Date

9. Other (e.g., Heavy Equipment, Boats and
Motors)}—Operational Status:

: (xf applicable):

1.3.3 Hesponse Equipment Testing/
Deployment

Date of Last Update:

Response Equipment Testing and
Deployment Drill Log

' Last Inspection or Response Equipment Tes!

Date

loyment Frequency: ——————
FSplll Removal Organizanon Cemﬁcanon

1.3.4 Personnel
Date of Last Update:
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EMERGENCY RESPONSE PERSONNEL
Company Personnel

Response time Responsibility during response action Response training type/date

% Phone number to be used when person is not on-site.

EMERGENCY RESPONSE CONTRACTORS
Date of Last Update:

Contractor Response time Contract responsibility !

i i 1

'Include evidence of contracts/agreements with response contractors to ensure the availability of personne! and response equipment.

FACILITY RESPONSE TEAM
Date of Last Update:

i (mll Megl)me Phone or pager number (day/evening)

Qualified Individual:
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FACILITY RESPONSE TEAM—Continued
Date of LastUpdate:

time
(minutes)

§
;
%
E

L I N I I N R B B B e

Note: If the facility uses contracted help in an emergency response situation, the owner or operator must provide the contractors' names and
review the contractors’ capacities to provide adequate personnel and response equipment.

1.3.5 Evacuation Plans

1.3.5.1 Based on the analysis of the
facility, as discussed elsewhere in the plan,
a facility-wide evacuation plan shall be
developed. In addition, plans to evacuate
parts of the facility that are at a high risk of
exposure in the event of a spill or other
release must be developed. Evacuation routes
must be shown o a diagram of the facility
(see section 1.9 of this appendix). When
developing evacuation plans, consideration
must be given to the following factors, as
appropriate:

(1) Location of stored materials;

{2) Hazard imposed by spilled material;

(3) Spill flow direction;

(4) Prevailing wind direction and speed;

(5) Water currents, tides, or wave
conditions (if applicable);

(6) Arrival route of emergency response
personnel and response equipment;

(7) Evacuation routes;

(8) Alternative routes of evacuation;

(9) Transportation of injured personnel to
nearest emergency medical facility;

(10) Location of alarm/notification systems;

(11) The need for a centralized check-in
area for evacuation validation (roll call);

(12) Selection of a mitigation command
center; and

(13) Location of shelter at the facility as an
alternative to evacuation.

1.3.5.2 One resource that may be helpful
to owners or operators in preparing this
section of the plan is The Handbook
of Chemical Hazard Analysis Procedures by
the Federal Emergency Management Agency
(FEMA), Department of Transportation
(DOT]), and EPA. The Handbook of Chemical
Hazard Analysis Procedures is available
from: FEMA , Publication Office, 500 C,
Street, S.W., Washington, DC 20472, (202)
646-3484.

1.3.5.3 Asspecified in § 112.20th)(1)(vi),
the facility owner or operator must reference

existing community evacuation plans, as.
appropriate.
1.3.6 Qualified Individual’s Duties

The duties of the designated qualified
individual are specified in § 112.20(h)(3)(ix).
The qualified individual's duties must be
described and be consistent with the
minimum requirements in § 112.20(h)(3)(ix).
In addition, the qualified individual must be
identified with the Facility Information in
section 1.2 of the response plan.

1.4 Hazard Evaluation

. This section requires the facility owner or
Ferator to examine the facility’s operations
ly and to predict where discharges
could occur. Hazard evaluation is a widely
used industry practice that allows facility
owners or operators to develop a complete
understanding of potential hazards and the
response actions necessary to address these
hazards. The Handbook of Chemical Hazard
Analysis Procedures, prepared by the EPA,
DOT, and the FEMA and the Hazardous
Materials Emergency Planning Guide (NRT-
1), prepared by the National Response Team
are good references for conducting a hazard
analysis. Hazard identification and
evaluation will assist facility owners or
operators in planning for potential
dlscharges, thereby reducing the severity of
that may occur in the
future. The evaluation also may help the
operator identify and correct potential
sources of discharges. In addition, special
hazards to workers and emergency response
personnel’s health and safety shall be
evaluated, as well as the facility's oil spill
history.

1.4.1 Huazard Identification

The Tank and Surface Impoundment (SI)
forms, or their equivalent, that are part of this

section must be completed according to the-
directions below. (*Surface Impoundment"’

means a facility er part ofa facnluy which is
a natural man-made
excavation, or diked area formed primarily of
earthen materials (although it may be lined
with man-made materials), which is designed
to hold an accumulation of liquid wastes or
wastes containing free liquids, and which is
not an injection well or a seepage facility.)
Similar worksheets, or their equivalent, must
be developed for any other type of storage
containers.

(2) List each tank at the facility with a
separate and distinct identifier. Begin

nd tank identifiers with an “A"
and belowground tank identifiers with a "B",
or submit multiple sheets with the
aboveground tanks and belowground tanks
on separate sheets.

(2) Use-gatlons for the maximum capacity
of a'tank; and use square feet for the area.

(3) Using the appropriate identifiers and
the following instructions, fill in the
appropriate forms:

(a) Tank or SI number—Using the
aforementioned identifiers (A or B) or
multiple reporting sheets, identify each tank
or SI at the facility that stores oil or
hazardous materials.

(b} Substanee Stored—For each tank or Sl
identified, record the material that is stored
therein. If the tank or Si is used to store more
than one material, list all of the stored
materials.

(c) Quantity Stored—For each material
stored in each tank or SI, report the average
volume of material stored on any given day.

(d) Tank Type or Surface Area/Year—¥For
each tauk;, report the type of tank (e.g.,
floating top), and the year the tank was
originally installed. If the tank has been
refabricated, the year that the latest
refabrication was completed must be
recorded in next to the year
installed. For each SI, record the surface area
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of the impoundment and the year it went into

(e) Maximum Capacity—Record the
operational maximum capacity for each tank
and SI If the maximum capacity varies with
the season, record the upper and lower
limits.

(f) Failure/Cause—Record the cause and
date of any tank or SI failure which has
resulted in a loss of tank or SI contents.

(4) Using the numbers from the tank and
S forms, label a schematic drawing of the
facility. This drawing shall be identical to
any schematic drewings included in the
SPCC Plan.

(5) Using knowledge of the facility and its
operations, describe the following in writing:

(a) The loading and unioading of
transportation vehicles that risk the discharge
of oil or release of hazardous substances
during transport processes. These operations
may include loading and unloading of trucks,
railroad cars, or vessels. Estimate the volume
of material involved in transfer operations, if
the exact volume cannot be determined.

(b) Day-to-day operations that may present
a risk of discharging oil or releasing a
hazardous substance. These activities include
scheduled venting, piping repair or
replacement, valve maintenance, transfer of
tank contents from one tank to another, etc.
(not including transportation-related
activities). Estimate the volume of material

HAZARD IDENTIFICATION TANKS !
Date of Last Update:

involved in these operations, if the exact
volume cannot be determined.

(c) The secondary containment volume
associated with each tank and/or transfer
point at the facility. The numbering scheme
developed on the tables, or an equivalent
system, must be used to identify each
containment area. Capacities must be listed
for each individual unit (tanks, slumps,
drainage traps, and ponds), as well as the
facility total.

{d) Normal daily throughput for the facility
and any effect on potential discharge
volumes that a negative or positive change in
that throughput may cause.

Tank No.

Quantity Stored
ans) (eal- Tank Type/Year

Maximum Capacity
(galions)

' Tank = any container that stores oil.
Attach as many sheets as necessary.

HAZARD IDENTIFICATION SURFACE IMPOUNDMENTS (SIS)

Date of Last Update:

Quantity Stored (gal-
lons) Surface ArealYear

Maximum Capacity
(galions)

Failure/Cause

Attach as many sheets as necessary.
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1.4.2 Vulnerability Analysis

The vulnerability analysis shall
address the potential effects (i.e., to
human health, property, or the
environment) of an oil spill. Attachment
C-11I to Appendix C to tgis part
provides a method that owners or
operators shall use to determine
appropriate distances from the facility
to fish and wildlife and sensitive
environments. Owners or operators can
use a comparable formula that is
considered acceptable by the RA. If a
coniparable formula is used,
documentation of the reliability and
analytical soundness of the formula
must be attached to the response plan
cover sheet. This analysis must be
prepared for each facility and, as
appropriate, must discuss the
vulnerability of:

(1) Water intakes (drinking, cooling,
or other);

(2) Schools;

(3) Medical facilities;

(4) Residential areas;

(5) Businesses;

(6) Wetlands or other sensitive
environments; 2

(7) Fish and wildlife;

(8) Lakes and streams;

(9) Endangered flora and fauna;

(10) Recreational areas;

(11) Transportation routes (air, land,
and water);

(12) Utilities; and

(13) Other areas of economic
importance (e.g., beaches, marinas)
including terrestrially sensitive
environments, aquatic environments,
and unique habitats.

1.4.3 Analysis of the Potential for an
Oil Spill

Each owner or operator shall analyze
the probability of a spill occurring at the
facility. This analysis shall incorporate
factors such as oil spill-history,
horizontal range of a potential spill, and
vulnerability to natural disaster, and
shall, as appropriate, incorporate other
factors such as tank age. This analysis
will provide information for developing
discharge scenarios for a worst case
discharge and small and medium
discharges and aid in the development
of techniques to reduce the size and
frequency of spills. The owner or
operator may need to research the age of
the tanks and the oil spill history at the
facility.

2 Refer to the DOC/NOAA “Guidance for Facility
and Vessel Response Plans: Fish and Wildlife and
Sensitive Environments” (See appendix E to this
pert, section 10, for availability):

1.4.4 Facility Reportable Oil Spill
History

Briefly describe the facility’s
reportable oil spill # history for the
entire life of the facility to the extent
that such information is reasonably
identifiable, including:

(1) Date of discharge(s);

(2) List of discharge causes;

(3) Material(s) discharged;

(4) Amount di in gallons;

(5) Amount of discharge that reached
navigable waters, if applicable;

(6) Effectiveness and capacity of
secondary containment;

(7) Clean-up actions taken;

(8) Steps taken to reduce possibility of
recurrence;

(9) Total oil storage capacity of the
tank(s) or impoundment(s) from which
the material discharged;

(10) Enforcement actions;

(11) Effectiveness of monitoring
equipment; and

(12) Description(s) of how each oil
spill was detected.

The information solicited in this section
may be similar to requirements in 40
CFR 112.4(a). Any duplicate
information required by § 112.4(a) may
be photocopied and inserted.

1.5 Discharge Scenarios

In this section, the owner or operator
is required to provide a description of
the facility’s worst case discharge, as
well as a small and medium spill, as
appropriate. A multi-level planning
approach has been chosen gecause the
response actions to a spill (i.e.,
necessary response equipment,
products, and personnel) are dependent
on the magnitude of the spill. Planning
for lesser discharges is necessary
because the nature of the response may
be qualitatively different depending on
the quantity of the discharge. The
facility owner or operator shall discuss
the potential direction of the spill
pathway.

1.5.1 Small and Medium Discharges

1.5.1.1 To address multi-level
planning requirements, the owner or
operator must consider types of facility-
specific spill scenarios that may
contribute to a small or medium spill.
The scenarios shall account for all the
operations that take place at the facility,
including but not limited to:

(1) Loading and unloading of surface
transportation;

3 As described in 40 CFR part 110, reportable oil
spills are those that: (a} violate applicable water
quality standards, or {b) cause a film or sheen uvpon
or discoloration of the surface of the water or
adjoining shorelines or cause a shudge or emulsion
ta be deposited beneath the surface of the water or
upon adjoining shorelines.

(2) Facility maintenance;

{3) Facility piping;

(4) Pumping stations and sumps;

(5) Oil storage tanks;

(6) Vehicle refueling; and

(7) Age and condition of facility and
components.

1.5.1.2 The scenarios shall also
consider factors that affect the response
efforts required by the facility. These
include but are not limited to:

(1) Size of the spill;

(2) Proximity to downgradient wells,
waterways, and drinking water intakes;

(3) Proximity to fish and wildlife and
sensitive environments;

(4) Likelihood that the discharge will
travel offsite (i.e., topography,
drainage) ;

(5) Location of the material spilled
(i.e., on a concrete pad or directly on the
soil);

(6) Material discharged;

(7) Weather or aquatic conditions {i.c.,
river flow);

(8) Available remediation equipment;

(9) Probability of a chain reaction of
failures; and

(10) Direction of spill pathway.

1.5.2 Worst Case Discharge

1.5.2.1 In this section, the owner or
operator must identify the worst case
discharge volume at the facilitg'.
Worksheets for production and non-
production facility owners or operators
to use when calculating worst case
discharge are presented in Appendix D
to this part. When planning for the
worst case discharge response, all of the
aforementioned factors listed in the
small and medium discharge section of
the response plan shall be addressed.

1.5.2.2 For onshore storage facilities
and production facilities, permanently
manifolded oil storage tanks are defined
as tanks that are designed, installed,
and/or operated in such a manner that
the multiple tanks function as one
storage unit (i.e., multiple tank volumes
are equalized). In this section of the
response plan, owners or operators must
provide evidence that oil storage tanks
with common piping or piping systems
are not operated as one unit. If such
evidence is provided and is acceptable
to the RA, the worst case discharge
volume shall be based on the combined
oil storage capacity of all manifold tanks
or the oil storage capacity of the largest
single oil storage tank within the
secondary containment area, whichever
is greater. For permanently manifolded
oil storage tanks that function as one
storage unit, the worst case discharge
shall be based on the combined oil
storage capacity of all manifolded tanks
or the oil storage capacity of the largest
single tank within a secondary
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containment area, whichever is greater.
For purposes of the worst case discharge
calculation, permanently manifolded oil
storage tanks that are separated by
internal divisions for each tank are
considered to be single tanks and
individual manifolded tank volumes are
not combined.

1.6 Discharge Detection Systems

In this section, the facility owner or
operator shall provide a detailed
description of the procedures and
equipment used to detect discharges. A
section on spill detection by personnel
and a discussion of automated spill
detection, if applicable, shall be
included for both regular operations and
after hours operations. In addition, the
facility owner or operator shall discuss
how the reliability of any automated
system will be checked and how
frequently the system will be inspected.

1.6.1 Discharge Detection by Personnel

In this section, facility owners or
operators shall describe the procedures
and personnel that will detect any spill
or uncontrolled discharge of oil or
release of a hazardous substance. A
thorough discussion of facility
inspections must be included. In
addition, a description of initial
response actions shall be addressed.
This section shall reference section 1.3.1
of the response plan for emergency
response information.

1.6.2 Automated Discharge Detection

In this section, facility owners or
operators must describe any automated
spill detection equipment that the
facility has in place. This section shall
include a discussion of overfill alarms,
secondary containment sensors, etc. A
discussion of the plans to verify an
automated alarm and the actions to be
taken once verified must also be
included.

1.7 Plan Implementation

In this section, facility owners or
operators must explain in detail how to
implement the facility’s emergency
response plan by describing response
actions to be carried out under the plan
to ensure the safety of the facility and
to mitigate or prevent discharges
described in section 1.5 of the response
plan. This section shall include the
identification of response resources for
small, medium, and worst case spills;
disposal plans; and containment and
drainage r!anning. A list of those
personnel who would be involved in the
cleanup shall be identified. Procedures
that the facility will use, where
appropriate or necessary, to update their
plan after an oil spill event and the time
frame to update the plan must be
described.

1.7.1 Response Resources for Small,
Medium, and Worst Case Spills

1.7.1.1 Once the spill scenarios have
been identified in section 1.5 of the
response plan, the facility owner or
operator shall identify and describe
implementation of the response actions.
The facility owner or operator shall
demonstrate accessibility to the proper
response personnel and equipment to
effectively respond to all of the
identified spill scenarios. The
determination and demonstration of
adequate response capability are
presented in Appendix E to this part. In
addition, steps to expedite the cleanup
of oil spills must be discussed. Ata
minimum, the following items must be
addressed:

(1) Emergency plans for spill
response;

(2) Additional response training;

(3) Additional contracted help;

(4) Access to additional response
equipment/experts; and

(SFAbility to implement the plan

- including response training and practice

drills.

1.7.1.2A recommended form detailing
immediate actions follows.

Oil Spill Response—Immediate
Actions

1. Stop the product
flow.

2. Warn personnel ...

3. Shut oif ignition
sources.

Act quickly to secure
pumps, close
valves, efc.

Enforce safety and
security measures.

Motors, electrical cir-

4. Initiate containment

5. Notify NRC

6. Notify OSC

7. Notify, as appro-
priate

ws:fee: FOSS, Oil Spg' W—Em«gency Proce-

1.7.2 Disposal Plans

1.7.2.1 Facility owners or operators must
describe how and where the facility intends
to recover, reuse, decontaminate, or dispose
of materials after a discharge has taken place.
The appropriate permits required to transport
or dispose of recovered materials according
to local, State, and Federal requirements
must be addressed. Materials that must be
accounted for in the disposal plan, as
appropriate, include:

(1) Recovered product;

(2) Contaminated soil;

(3) Contaminated equipment and materials,
including drums, tank parts, valves, and
shovels;

(4) Personnel protective equipment;

(5) Decontamination solutions;

(6} Adsorbents; and

(7) Spent chemicals.

'1.7.2.2 These plans must be prepared in
accordance with Federal (e.g., the Resource
Conservation and Recovery Act [RCRA]),
State, and local regulations, where ‘
applicable. A copy of the disposal plans from
the facility's SPCC Plan may be inserted with
this section, including any diagrams in those
plans.

Material

Disposal fa-

RCRA per-
cility

Location | mimanifest

1.7.3  Containment and Drainage Planning

A proper plan to contain and control a spill
through drainage may limit the threat of
harm to human health and the environment.
I'his section shall describe how to contain
and control a spill through drainage,
including:

(1) The available volume of containment
(use the information presented in section
1.4.1 of the response plan});

(2) The route of drainage from oil storage
and transfer areas;

(3) The construction materials used in
drainage troughs;

(4) The type and number of valves and
separators used in the drainage system;

(5) Sump pump capacities;

(6) The containment capacity of weirs and
booms that might be used and their location
(see section 1.3.2 of this appendix); and

(7) Other cleanup materials.
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In addition, facility owners or operators must
meet the inspection and monitoring
requirements for drainage contained in 40
CFR 112.7(e). A copy of the containment and
drainage plans that are required in 40 CFR
112.7(e) may be inserted in this section,
including any diagrams in those plans.

NOTE: The general permit for stormwater
drainage may contain additional
requirements.

1.8 - Self-Inspection, Drills/Exercises. and
Response Training

The owner or operator must develep
programs for facility response training and
for drills/exercises according to the
requirements of 40 CFR 112.21. Logs must be
kept for facility drillsfexercises, personnel
response training, and spill prevention
meetings. Much of the recordkeeping
information required by this section is also
contained in the SPCC Plan required by 40
CFR 112.3. These logs may be included in the
facility response plan or kept as an annex to
the facility response plan.

1.8.1 Facility Self-Inspection

Pursuant to 40 CFR 112.7(e)(8), each
facility shall include the written procedures
and records of inspections in the SPCC Plan.
The inspection shall include the tanks,
secondary containment, and response
equipment at the facility. Records of the
inspections of tanks and second
containment required by 40 CFR 112.7(e)
shall be cross-referenced in the response
plan. The inspection of response equipment
is a new requirement in this plan. Facility
self-inspection requires two steps: (1) a
checklist of things to inspect; and (2) a
method of recording the actual inspection
and its findings. The date of each inspection
shall be noted. These records are required to
be maintained for 5 years.

1.8.1.1 Tank Inspection

The tank inspection checklist presented
below has been included as guidance during
inspections and monitoring. Similar
requirements exist in 40 CFR 112.7(e).
Duplicate information from the SPCC Plan
may be photocopied and inserted in this
section. The inspection checklist consists of
the following items:

Tank Inspection Checklist
1, Check tanks for leaks, specifically looking
for:
A. drip marks;
B. discoloration of tanks;
C. puddles containing spilled or leaked
material;
D. corrosion;
E. cracks; and
F. localized dead vegetation.
. Check foundation for:
A. cracks;
B. discoloration;
C. puddles containing spilled or leaked
material;
D. settling;
E. gaps between tank &nd foundation; and
F. damage caused by vegetation roots.
3, Check piping for:
A. droplets of stored material;
B, discoloration;
C. corrosion;
D. bowing of pipe between supporis;
E. evidence of stored material seepage from
valves or seals; and
F. localized dead vegetation.

TANK/SURFACE IMPOUNDMENT INSPECTION LOG

Inspector

Tank or Si¥
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1.8.1.2 Response Equipment Inspection
Using the Emergency Response Equipment
List provided in section 1.3.2 of the response
plan, describe each type of response
equipment, checking for the following:

Response Equipment Checklist

1. Inventory (item and quantity);
2. Storage location;
3. Accessibility (time to access and

respond);

4. Operational status/condition;

RESPONSE EQUIPMENT INSPECTION LOG

5. Actual use/testing (last test date and
frequency of testing); and

6. Shelf life (present age, expected
replacement date).
Please note any discrepancies between this
list and the available response equipment.

[Use section 1.3.2 of the response plan as a checklist]

Date

1.8.1.3 Secondary Containment Inspection

Inspect the secondary containment (as
described in sections 1.4.1 and 1.7.2 of the
response plan), checking the following:

Secondary Containment Checklist

1. Dike or berm system.
A. Level of precipitation in dike/available
capacity;
B. Operational status of drainage valves;
C. Dike or berm permeability;
D. Debris;
E. Erosion;
F. Permeability of the earthen floor of
diked area; and
G. Location/status of pipes, inlets, drainage
beneath tanks, etc.
2. Secondary containment
A. Cracks;
B. Discoloration;
C. Presence of spilled or leaked material
(standing liquid);
D. Corrosion; and

E. Valve conditions.
3. Retention and drainage ponds
A. Erosion;
B. Available capacity;
C. Presence of spilled or leaked material;
D. Debris: and
E. Stressed vegetation.

During inspection, make note of
discrepancies in any of the above
mentioned items, and report them
immediately to the proper facility
personnel. Similar requirements exist in
40 CFR 112.7(e). Duplicate information
from the SPCC Plan may be photocopied
and inserted in this section.

1.8.2 Facility Drills/Exercises

(A) CWA section 311(j)(5), as amended by
OPA, requires the response plan to contain
a description of facility drills/exercises.
According to 40 CFR 112.21(c), the facility
owner or operator shall develop a program of
facility response drills/exercises, including
evaluation procedures. Following the PREP

guidelines (see Appendix E to this part,
section 10, for availability) would satisfy a
facility's requirements for drills/exercises
under this part. Alternately, under
§112.21(c), a facility owner or operator may
develop a program that is not based on the
PREP guidelines. Such a program is subject
to approval by the Regional Administrator
based on the description of the program
provided in the response plan.

(B) The PREP Guidelines specify that the
facility conduct internal and external drills/
exercises. The internal exercises include:
qualified individual notification drills, spill
management team tabletop exercises,
equipment deployment exercises, and
unannounced exercises. External exercises
include Area Exercises. Credit for an Area or
Facility-specific Exercise will be given to the
facility for an actual response to a spill in the
area'if the plan was utilized for response to
the spill and the objectives of the Exercise
were met and were properly evaluated,
documented and self-certified.
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{C) Section 112.20(h){8)(ii) requires the
facility owner or operator o provide a
description of the drill/exercise ;
be carried out under the response p
Qualified Individual Notification Drill and
Spill Management Team Tabletop Drill logs
shall be provided in sections 1.8.2.1 and
1.8.2.2, respectively. These logs may be
included in the facility response plan or kept
as an annex to the facility response plan. See
section 1.3.3 of this appendix for Equipment
Deployment Drill Logs.
1.8.2.1 Qualified Individual Notification
Drill Logs Qualified Individual Notification
Drill Log
Date:
Company:
Qua 1ﬁeg Individual(s)y ——— o
Emergency Scenario:

m te

Evaluation:

Changes to be Implemented:

Time Table for Implementation:

1.8.2.2 Spill Management Team Tabletop
Exercise Logs Spill Management Team
Tabletop Exercise Log

Date:
Company:
Qualified Individual(s):
Emergency Scenario:

————— e

Evaluation:

Changes to be Implemented:

Time Table for Implementation:

PERSONNEL RESPONSE TRAINING LOG

1.8.3 Response Training

Section 112.21(a) requires facility owne;s
-oroperators to develop programs for fariiiry
response training. Facility owners or i
operators are required by § 112.20(h}(8)(iii) 1,
provide a description of the response traizing
program to be carried out under the respons.
plan. A facility’s training program can be
based on the USCG’s Training Elements for
Oil Spill Response, to the extent applicab)e
to facility operations, or another response
training program acceptable to the RA. The
training elements are available from Pett,
Officer Daniel Caras at {202) 267-6570 or fax
267-4085/4005. Personnel response training
logs and discharge prevention meeting logs
shall be included in sections 1.8.3.1 end
1.8.3.2 of the response plan respectively.
These logs may be included in the facility
response plan or kept as an annex to the
facility response plan.
1.8.3.1 Personnel Response Training
Logs

Response iraining/date and number.of hours

Pfevemionksimng!daleandmwah;xu—s

1.8.3.2 Discharge Prevention Meetings Logs
Discharge Prevention Meeting Log
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1.9 Diagrams
The facility-specific response plan shall

include the following diagrams. Additional

diagrams that would aid in the development

of response plan sections may also be

included.

(1) The Site Plan Diagram shall, as
appropriate, include and identify:

(A) the entire facility to scale;

(B} above and below ground bulk oil
storage tanks;

(C) the contents and capacities of bulk oil
storage tanks; '

(D) the contents and capacity of drum oil
storage areas,

(E) the contents and capacities of surface
impoundments;

(F) process buildings;

(G) transfer areas;

(H) secondary containment systems
(location and capacity);

(1) structures where hazardous materials
are stored or handled, including
materials stored and capacity of storage;

(1) location of communication and
emergency response equipment;

(K) location of electrical equipment which
contains oil; and

(L) for complexes only, the interface(s) (i:e.,
valve or component) between the portion
of the facility regulated by EPA and the
portion(s) regulated by other Agencies.
In most cases, this interface is defined as
the last valve inside secondary
containment before piping leaves the
secondary containment area to connect
to the transportation-related portion of
the facility (i.e., the structure used or
intended to be used to transfer oil to or
from a vessel or pipeline). In the absence
of secondary containment, this interface
is the valve manifold adjacent to the tank
nearest the transfer structure as
described above. The interface may be
defined differently at a specific facility if
agreed to by the RA and the appropriate
Federal official.

(2) The Site Drainage Plan Diagram shall, as
appropriate, include:

(A) major sanitary and storm sewers,
manholes, and drains;

(B) weirs and shut-off valves;

(C) surface water receiving streams;

(D) fire fighting water sources;

(E) other utilities;

(F) response personnel ingress and egress;

G) response equipment transportation
routes; and

(H) direction of spill flow from discharge
points.

(3) The Site Evacuation Plan Diagram shall,
as appropriate, include:

(A) site plan diagram with evacuation
route(s); and

(B) location of evacuation regrouping areas.

1.10 Security

According to 40 CFR 112.7(e)(9), facilities
are required to maintain a certain level of
security,.as appropriate. In this section, a
description of the facility security shall be
provided and include, as appropriate:

(1) emergency cut-off locations (automatic or
manual valves);

{‘."J enclosures (e.g., fencing, etc.);

(3) guards and their duties, day and night;

(4) lighting;

(5) valve and pump locks; and

(6) pipeline connection caps.

The SPCC Plan contains similar information.
Duplicate information may be photocopied
and inserted in this section.

2.0. Response Plan Cover Sheet

A three-page form has been developed to
be completed and submitted to the RA by
owners or operators who are required to
prepare and submit a facility-specific
response plan. The cover sheet (Attachment
F-1) must accompany the response plan to
provide the Agency with basic information
concerning the facility. This section will
describe the Response Plan Cover Sheet and
provide instructions for its completion.

2.1 Page One—General Information

Owner/Operator of Facility: Enter the name
of the owner of the facility (if the owner is
the operator). Enter the operator of the
facility if otherwise. If the owner/operator of
the facility is a corporation, enter the name
of the facility's principal corporate executive.
Enter as much of the name as will fit in each
section.

(1) Facility Name: Enter the proper name
of the facility.

(2) Facility Address: Enter the street
address, city, State, and zip code.

(3) Facility Phone Number: Enter the phone
number of the facility.

(4) Latitude and Longitude: Enter the
facility latitude and longitude in degress,
minutes, and seconds.

(5) Dun and Bradstreet Number: Enter the
facility’s Dun and Bradstreet number if
available (this information may be obtained
from public library resources).

(6) Standard Industrial Classification (SIC)
Code: Enter the facility’s SIC code as
determined by the Office of Management and
Budget (this information may be obtained
from public library resources).

(7) Largest Oil Storage Tank Capacity:
Enter the capacity in GALLONS of the largest
aboveground oil storage tank at the facility.

(8) Maximum Oil Storage Capacity: Enter
the total maximum capacity in GALLONS of
all aboveground oil storage tanks at the
facility.

(9) Number of Oil Storage Tanks: Enter the
number of all aboveground oil storage tanks
at the facility.

(10) Worst Case Discharge Amount: Using
information from the worksheets in
Appendix D, enter the amount of the worst
case discharge in GALLONS.

(11) Facility Distance to Navigable Waters:
Mark the appropriate line for the nearest
distance between an opportunity for
discharge (i.e., oil storage tank, piping, or
flowline) and a navigable water.

2.2 Page Two—Applicability of Substantial
Harm Criteria

Using the flowchart provided in
Attachment C-I to Appendix C to this part,
mark the appropriate answer to each
question. Explanations of referenced terms
can be found in Appendix C to this part. If
a comparable formula to the ones described
in Attachment C-III to Appendix C to this
part is used to calculate the planning

distance, documentation of the reliability and
analytical soundness of the formula must be
attached to the response plan cover sheet.

2.3 Page Three—Certification

Complete this block after all other
questions have been answered.

3.0 Acronyms

ACP: Area Contingency Plan

ASTM: American Society of Testing
Materials

bbls: Barrels

bpd: Barrels per Day

bph: Barrels per Hour

CHRIS: Chemical Hazards Response
Information System

CWA: Clean Water Act

DOI: Department of Interior

DOC: Department of Commerce

DOT: Department of Transportation

EPA: Environmental Protection Agency

'FEMA: Federal Emergency Management

Agency

FR: Federal Register

gal: Gallons

gpm: Gallons per Minute

HAZMAT: Hazardous Materials

LEPC: Local Emergency Planning Committee

MMS: Minerals Management Service (part of
DOI)

NCP: National Oil and Hazardous Substances
Pollution Contingency Plan

NOAA: National Oceanic and Atmospheric
Administration (part of DOC)

NRC: National Response Center

NRT: National Response Team

OPA: Oil Pollution Act of 1990

OSC: On-Scene Coordinator

PREP: National Preparedness for Response
Exercise Program

RA: Regional Administrator

RCRA: Resource Conservation and Recovery
Act

RRC: Regional Response Centers

RRT: Regional Response Team

RSPA: Research and Special Programs
Administration

SARA: Superfund Amendments and
Reauthorization Act

SERC: State Emergency Response
Commission

SDWA: Safe Drinking Water Act of 1986

SI: Surface Impoundment

SIC: Standard Industrial Classification

SPCC: Spill Prevention, Control, and
Countermeasures

USCG: United States Coast Guard
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Attachments to Appendix F

Attachment F-1—Response Plan Cover Sheet

This cover sheet will provide EPA with
basic information concerning the facility. It
must accompany a submitted facility
respouse plan. Explanations and detailed
instructions can be found in Appendix F.
Please type or write legibly in blue or black
ink. Public reporting burden for the
collection of this information is estimated to
vary from 1 hour to 270 hours per response
in the first year, with an average of 5 hours
per response. This estimate includes time for
reviewing instructions, searching existing
data sources, gathering the data needed, and
completing and reviewing the collection of
information. Send comments regarding the
burden estimate of this information,
including suggestions for reducing this
burden to: Chief, Information Policy Branch,
PM-223, U.S. Environmental Protection
Agency, 401 M St., SW., Washington, D.C.
20460; and to the Office of Information and
Regulatory Affairs, Office of Management and
Budget, Washington D.C. 20503. .

General Information
Owner/Operator of Facility:

Facility Name:
Facility Address (street address or route):

o=

City, State, and U.S. Zip Code:

Facility Phone No.:
Latitude (Degrees: North):

degrees, minutes, seconds
Dun & Bradstreet Number:

Aboveground Oil Storage Tank
Capacity (Gallons):

Number of Aboveground Oil Storage Tanks:
Longitude (Degrees: West):
degrees, minutes, seconds

Standard Industrial Classification (SIC)
Code:?

Maximum Oil Storage Capacity (Gallons): —
Worst Case Oil Discharge Amount (Gallons):
Facility Distance to Navigable Water. Mark
the appropriate line.
0-Yamile __ Va—%mile ____ %21 mile
>1mile
Applicability of Substantial Harm Criteria
Does the facility transfer oil over-water? to
or from vessels and does the facility have a
iotal oil storage capacity greater than orequal
10 42,000 gallons?
Yes
No
Does the facility have a total oil storage
capacity greater than or equal to 1 million
gallons and, within any storage area, does the
facility lack secondary containment? that is
sufficiently large to contain the mpadtg' of
the largest aboveground oil storage tank plus
sufficient freeboard to allow for £
precipitation?
Yes
No
Does the facility have a total oil storage
capacity greater than or equal to 1 million
gallons and is the facility located at a

d from public

1These sumbers may be ahtai
library resources.

? Explanations of the above-referenced terms can
be found in Appendix C to this part. If a le
formuls to lh)\eponen cantained in Auacbmammc-m
iswsed to establish the appropriate distanes 1o fish
and wildlife and sensitive environments or public
drinking water intakes, documentstion of the
reliability and analytical soundness of 1he formula
must be attached to this form.

distance 2 (as calculated using the
appropriate formula in AppendixCor a
comparable formula) such that a discharg.
from the facility could cause injury to fish
and wildlife and sensitive environments?2
Yes
No
Does the facility have a total il storage cs.
pacity greater than or equal t0 1 million gal-
lons and is the facility located at @ distance:
(as calculated using the appropriate formy];
in Appendix C or a comparable formyls)
such that a discharge from the facility wou)q
shut down a public drinking water intake??
Yes
No

Does the facility have a total oil storage
capacity greater than or equal to 1 million
gallons and has the facility experienced a
reportable oil spill2 in an amount greater
than or equal to 10,000 gallons within the
last 5 years?

Yes
No

Certification

I certify under penalty of law that I have
personally examined and am familiar with
the information submitted in this documen:,
and that based on my inquiry of these
individuals responsible for obtaining
information, 1 believe that the submitted
information is true, accurate, and complete.
Signature: —
Name (Please type or print);

Title:
Date:
[FR Doc. 94-15404 Filed 6-30-94; 8:45 am|
BILLING COOE 8560-50P

*For further description of fish and wildlife and
sensitive environments, see Appendices I, I, sxd I1]
to DOC/NOAA’s “Guidanee for Facility and Vessel
Response Plans: Fish and Wildlife and Sensitive
Environments™ (see Appendix E to this part, section
10, for availability) and the applicable ACP.




